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PREFACE

The lowa Administrative Bulletin is published biweekly in pamphlet form pursuant to lowa Code chapters 2B and 17A and
contains Notices of Intended Action and rules adopted by state agencies.

It also contains Proclamations and Executive Orders of the Governor which are general and permanent in nature; Regulatory
Analyses; effective date delays and objections filed by the Administrative Rules Review Committee; Agenda for monthly Ad-
ministrative Rules Review Committee meetings; and other materials deemed fitting and proper by the Administrative Rules Re-
view Committee.

The Bulletin may also contain public funds interest rates [12C.6]; workers’ compensation rate filings [515A.6(7)]; usury
rates [535.2(3)“a”]; agricultural credit corporation maximum loan rates [535.12]; and regional banking—notice of application
and hearing [524.1905(2)].

PLEASE NOTE: Italicsindicate new material added to existing rules; strike-through-letters indicate deleted material.
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July 1, 2006, to June 30, 2007 $328
October 1, 2006, to June 30, 2007 $246
January 1, 2007, to June 30, 2007 $164
April 1, 2007, to June 30, 2007 $ 82
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lowa Administrative Code

The lowa Administrative Code and Supplements are sold in complete sets by subscription. Supplement (replacement pages)
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lowa Administrative Code - $1,520
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All checks should be made payable to the Treasurer, State of lowa. Send all inquiries and subscription orders to:

Attn: Nicole Navara

L egislative Services Agency
Miller Building
DesMoines, | A 50319
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Schedule for Rule Making
2006
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE  EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE
DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAYS
Dec. 30 05 Jan.18 06 Feb.7 06 Feb.22 ‘06 Feb.24 °’06 Mar. 15 06  Apr.19 06 July 17 06
Jan. 13 Feb. 1 Feb. 21 Mar. 8 Mar. 10 Mar. 29 May 3 July 31
Jan. 27 Feb. 15 Mar. 7 Mar. 22 Mar. 24 Apr. 12 May 17 Aug. 14
Feb. 10 Mar. 1 Mar. 21 Apr. 5 Apr. 7 Apr. 26 May 31 Aug. 28
Feb. 24 Mar. 15 Apr. 4 Apr. 19 Apr. 21 May 10 June 14 Sept. 11
Mar. 10 Mar. 29 Apr. 18 May 3 May 5 May 24 June 28 Sept. 25
Mar. 24 Apr. 12 May 2 May 17 ***May 17***  June 7 July 12 Oct. 9
Apr. 7 Apr. 26 May 16 May 31 June 2 June 21 July 26 Oct. 23
Apr. 21 May 10 May 30 June 14 June 16 July 5 Aug. 9 Nov. 6
May 5 May 24 June 13 June 28 ***June 28***  July 19 Aug. 23 Nov. 20
***May 17***  June 7 June 27 July 12 July 14 Aug. 2 Sept. 6 Dec. 4
June 2 June 21 July 11 July 26 July 28 Aug. 16 Sept. 20 Dec. 18
June 16 July 5 July 25 Aug. 9 Aug. 11 Aug. 30 Oct. 4 Jan.1  °07
***June 28***  July 19 Aug. 8 Aug. 23 ***Aug. 23***  Sept. 13 Oct. 18 Jan. 15 07
July 14 Aug. 2 Aug. 22 Sept. 6 Sept. 8 Sept. 27 Nov. 1 Jan. 29 °07
July 28 Aug. 16 Sept. 5 Sept. 20 Sept. 22 Oct. 11 Nov. 15 Feb. 12 07
Aug. 11 Aug. 30 Sept. 19 Oct. 4 Oct. 6 Oct. 25 Nov. 29 Feb. 26 07
***Aug. 23***  Sept. 13 Oct. 3 Oct. 18 Oct. 20 Nov. 8 Dec. 13 Mar. 12 °07
Sept. 8 Sept. 27 Oct. 17 Nov. 1 Nov. 3 Nov. 22 Dec. 27 Mar. 26 07
Sept. 22 Oct. 11 Oct. 31 Nov. 15 ***Nov. 15*** Dec. 6 Jan.10 07 Apr.9 07
Oct. 6 Oct. 25 Nov. 14 Nov. 29 Dec. 1 Dec. 20 Jan.24 °07  Apr.23 07
Oct. 20 Nov. 8 Nov. 28 Dec. 13 ***Dec, 13*** Jan.3 07 Feb.7 07 May7 °07
Nov. 3 Nov. 22 Dec. 12 Dec. 27 ***Dec, 27*** Jan.17 °07 Feb.21 07 May21 °07
***Nov. 15***  Dec. 6 Dec. 26 Jan.10 °07 Jan.12 07 Jan31 07 Mar.7 07 Juned °07
Dec. 1 Dec. 20 Jan.9 07 Jan.24 07 Jan.26 °07 Feb.14 ’07 Mar.21 ’07 June 18 07
***Dec. 13*** Jan.3 ’07 Jan.23 07 Feb.7 07 Feb.9 07 Feb.28 07 Apr.4 07 July2 07
***Dec. 27*** Jan.17 °07 Feb.6 '07 Feb.21 07 Feb.23 07 Mar. 14 07 Apr.18 °’07 July16 07
PRINTING SCHEDULE FOR IAB
ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
9 Friday, October 6, 2006 October 25, 2006
10 Friday, October 20, 2006 November 8, 2006
1 Friday, November 3, 2006 November 22, 2006

PLEASE NOTE:
Rules will not be accepted after 12 o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on a legal holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. West, lowa Administrative Code Editor
SUBJECT: Publication of Rules in lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 2.0.0, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. To facilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr@leqis.state.ia.us and
kathleen.west@Ieqis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previously
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULESon CD-ROM
2006 |IOWA LAW CD-ROM

Containing:  lowa Administrative Code (updated through December 2005)
lowa Administrative Bulletins (July 2005 through December 2005)
lowa Court Rules (updated through December 2005)

For free brochures and order forms contact:

Legislative Services Agency

Attn: Nicole Navara

Miller Building

Des Moines, lowa 50319

Telephone: (515)281-6766 Fax: (515)281-6625
nicole.navara@Iegis.state.ia.us
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The Administrative Rules Review Committee will hold its regular, statutory meeting on Tuesday, October 10, 2006, at
9 a.m. in Room 22 and on Wednesday, October 11, 2006, at 8:30 a.m. in Room 102, State Capitol, Des Moines, lowa. The
following rules will be reviewed:

DEAF SERVICESDIVISION[429]
HUMAN RIGHTS DEPARTMENT[421]“umbrella”

Standing committees of the commission on the deaf,
1.3(5), Filed ARC 5304B . ... ... 9/27/06

DENTAL EXAMINERS BOARD[650]
PUBLIC HEALTH DEPARTMENT[641]“umbrella”

Continuing education credit for lowa jurisprudence courses,

25.3(7)“b,” Notice ARC BA05B . .. . ittt 9/27/06
Deep sedation/general anesthesia and conscious sedation permits,

29.3(1) to 29.3(7), 29.4(1) to 29.4(6), 29.4(9), 29.5, 29.5(4),

29.5(6) to 29.5(8), 29.10(2)“c,” Notice ARC 5406B . ... ... ..ttt 9/27/06

ENVIRONMENTAL PROTECTION COMMISSION[567]
NATURAL RESOURCES DEPARTMENT[561]“umbrella”

Air quality, 20.1, 22.4,22.6,ch 33, Filed ARC 5388B ... ... ...ttt e 9/27/06
Commercial septic tank cleaners, ch 68, 69.17, 69.17(1), Filed ARC5389B . ...... ... ..ttt 9/27/06
Discarded appliance demanufacturing, ch 118, Notice ARC 5387B . ... ...ttt 9/27/06
Mercury-added switch recovery from end-of-life vehicles,

Ch 215, NOLCE ARC 5380 ... .. ittt ettt e e e e e e e 9/27/06

HUMAN SERVICES DEPARTMENT/[441]
Dependent adult abuse reports—granting extensions of time, access to information,
176.6(5), 176.10(3), Notice ARC 5302B ... . ...ttt e 9/27/06

INSURANCE DIVISION[191]
COMMERCE DEPARTMENT[181]“umbrelia”

Unfair trade practices—Ilimitations on gifts and loans, disclosure of HIV test results,
15.8, 15.8(2)“b,” 15.8(5), 15.12(2), 15.12(3),

ch 15 appendix I, Notice ARC 5409B . ... ... it 9/27/06
Insurance rate and form filing procedures; surplus lines requirements,

ch 21 title, 21.1t0 21.8, 21.10, Notice ARC 5408B . ... ... it 9/27/06
Viatical and life settlements, 48.3(2)“e,” 48.3(6), 48.3(7), 48.3(7)“b,”

48.3(8) to 48.3(10), 48.8(3), 48.9(4), Notice ARCS5A07TB ... ... ottt 9/27/06
Conduit derivative transactions, ch 93, Filed ARC 5410B .. ... .. it e e e 9/27/06

IOWA FINANCE AUTHORITY[265]
ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]“umbrella”

Low-income housing tax credit program—2007 qualified allocation plan,

12.1,12.2, Filed ARC B38IB ... ..ttt e et 9/13/06
Low-income housing tax credit program—compliance manual,
12.3,12.4, Notice ARC 5289B, Terminated ARC 5376B .. ........c. .t e e e e 9/13/06

IOWA PUBLIC EMPLOYEES RETIREMENT SYSTEM[495]
Benefits, 4.1(1)"d,” 4.3(1), 4.3(3), 4.6(1)"c,” 4.6(5) to 4.6(8), 6.3(13),
11.2(5), 11.5(2), 12.1(6)*“F"(4), 12.1(7), 12.2(1), 12.8(2)"c,” 12.8(3),
14.14,15.2(1), 15.2(5), NOtice ARC BA0IB . ... ... ...ttt e 9/27/06

LABOR SERVICES DIVISION[875]
WORKFORCE DEVELOPMENT DEPARTMENT[871]“umbrella”

Construction contractor registration, 150.3, 150.7, Notice ARC5391B .. ... ... .. e 9/27/06

MEDICAL EXAMINERS BOARD[653]
PUBLIC HEALTH DEPARTMENT[641]“umbrella”

Open records, 24.2(5)“e,” 24.2(9), 25.3(5), 25.17(5), 25.24(1), 25.29(2)“a,”
25.32, Filed Emergency ARC 5370B ... ...ttt 9/13/06
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NATURAL RESOURCES DEPARTMENT[561]
Rules of practice in contested cases, ch 7, Notice ARC 5385B . .. ... ...ttt 9/27/06

NURSING BOARDI[655]
PUBLIC HEALTH DEPARTMENT([641]“umbrella”

Discipline, 4.11(2), 4.16(2), 4.31(3), Filed ARCBA12B ... ......o\'o e 9/27/06

PHARMACY EXAMINERS BOARD[657]
PUBLIC HEALTH DEPARTMENT[641]“umbrella”

Production of presciption fill data, 6.16(4), 21.4(2), Notice ARC 4758B,

Terminated ARC 5300 . . . .. . 9/27/06
Notification of patients regarding permanent pharmacy closure,

8.35(7)“b” 10 “e,” NOLICE ARC 5308B .. ..\ttt et 9/27/06
Disciplinary action—failure to provide records, 36.1(4)“ag,” Notice ARCS5397B ... ... .. oottt 9/27/06
PUBLIC SAFETY DEPARTMENT[661]
Weapons permits, 4.1t0 4.12, ch 91, Notice ARC 5396B . . ... ... .. i e 9/27/06
Disposition of seized and forfeited weapons and ammunition, 4.51 to 4.59,

Ch 95, NOEICE ARC 5305 . ...ttt e e e 9/27/06

Fire marshal; general fire safety; fire safety for specific occupancies; smoke detectors,
ch 5 title, 5.16, 5.35, 5.40, 5.42, 5.50, 5.51, 5.100 to 5.105, 5.230,
5.301, 5.607 to 5.613, 5.650 to 5.661, 5.663 to 5.667, 5.675, 5.749 to 5.759,

5.761 to 5.765, 5.775, 5.800 to 5.806, chs 201, 202, 210, Notice ARCS5375B .. ... ittt 9/13/06
Devices and methods to test body fluids for alcohol or drugs, ch 7 title,

7.1t0 7.7, 7.8(1)"c,” 7.8(2), 7.8(13), 7.9, ch 155, Notice ARC 5373B . .. ...\ttt 9/13/06
Criminal intelligence information, 8.201 to 8.207, ch 81, Notice ARCS5378B .. ...\ttt 9/13/06
Complaints against employees, chs 9, 35, Notice ARC 5377B .. .. ... i e e 9/13/06
Criminalistics laboratory, chs 12, 150, Notice ARC 5374B . . ... ... 9/13/06
Missing person information clearinghouse, chs 19, 89, Notice ARC 5393B .. ...\ttt 9/27106
State building code, ch 300, 301.1 to 301.4, 301.6(1), 301.7,

301.8, NOtiCE ARC BA0AB . . .. .. o 9/27/06
State historic building code, 350.1, Notice ARC 5402B . ... .. .. ittt e e 9/27106
Manufactured or mobile home retailers, manufacturers and distributors,

Ch 372, NOLICE ARC BA03B . .. ..ttt et e e e e e 9/27/06

REVENUE DEPARTMENT[701]
School tuition organization tax credit, 42.30, Filed ARCS5411B .. ... .. i e e e e e 9/27/06

SECRETARY OF STATE[721]
Special elections in cities with or without primary election requirements,

21.403, 21.404, Filed Emergency ARC 5300B . ... ...\ttt e 9/27/06
TREASURER OF STATE[781]
Linked investments for tomorrow (LIFT), 4.1 to 4.11,

Notice ARC 5383B, also Filed Emergency ARC 5384B ... ... .. i e e e e e 9/13/06

UTILITIESDIVISION[199]
COMMERCE DEPARTMENT([181]“umbrella”

Delegation of authority to issue procedural orders, 7.1(8), Filed ARCS5380B . ......... ..ottt 9/13/06
Wind and renewable energy tax credits, 15.18(1), 15.18(4), 15.18(6), 15.19(1),
15.19(4) to 15.19(6), 15.20, 15.21, Notice ARC 5400B . . ... ...\ttt 9/27/06

Gas and electric line extension rules, 19.3(10), 19.3(11), 20.3(13),
20.3(14), Notice ARC 5382B . . ... it 9/13/06




392 AGENDA IAB 9/27/06

ADMINISTRATIVE RULESREVIEW COMMITTEE MEMBERS

Regular statutory meetings are held the second Tuesday of each month at the seat of government as provided in lowa Code section 17A.8. A special meeting may
be called by the Chair at any place in the state and at any time.
EDITOR'SNOTE: Termsending April 30, 2007.

Senator Michael Connolly Representative Danny Carroll

2600 Renaissance Drive, #3 244 400th Avenue

Dubuque, lowa 52001 Grinnell, lowa 50112

Senator Thomas Courtney Representative George Eichhorn
2200 Summer Street P.O. Box 140

Burlington, lowa 52601 Stratford, lowa 50249

Senator John P. Kibbie Representative Marcella R. Frevert
P.O. Box 190 P.O. Box 324

Emmetsburg, lowa 50536 Emmetsburg, lowa 50536

Senator Paul McKinley Representative David Heaton
21884 483rd Lane 510 East Washington

Chariton, lowa 50049 Mt. Pleasant, lowa 52641

Senator James Seymour Representative Geri Huser

901 White Street 213 Seventh Street NW

Woodbine, lowa 51579 Altoona, lowa 50009

Joseph A. Royce Sonya Streit

Legal Counsd Administrative Rules Coordinator
Capitol, Room 116A Governor’s Ex Officio Representative
Des Moines, lowa 50319 Capitol, Room 11

Telephone (515)281-3084 Des Moines, lowa 50319

Fax (515)281-5995
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AGENCY

DENTAL EXAMINERS BOARD[650]

Continuing education,
25.3(7)
IAB 9/27/06 ARC 5405B

Deep sedation/general anesthesia and
conscious sedation,
29.3 t0 29.5, 29.10(2)
IAB 9/27/06 ARC 5406B

PUBLIC HEARINGS

HEARING LOCATION

Conference Room, Suite D
400 SW Eighth St.
Des Moines, lowa

Conference Room, Suite D
400 SW Eighth St.
Des Moines, lowa

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

Housing fund,
ch 25
IAB 8/30/06 ARC 5336B

NW Conference Room, First Floor
200 E. Grand Ave.
Des Moines, lowa

ENVIRONMENTAL PROTECTION COMMISSION[567]

Discarded appliance
demanufacturing, ch 118
IAB 9/27/06 ARC 5387B

Mercury-added switch recovery from
end-of-life vehicles, ch 215
IAB 9/27/06 ARC 5386B

INSURANCE DIVISION[191]

Unfair trade practices, 15.8, 15.12
IAB 9/27/06 ARC 5409B

Surplus lines requirements,
amendments to chs 20, 21
IAB 9/27/06 ARC 5408B

Viatical and life settlements,
48.3, 48.8(3), 48.9(4)
IAB 9/27/06 ARC 5407B

Fourth Floor West Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Fourth Floor West Conference Room
Wallace State Office Bldg.
Des Moines, lowa

330 Maple St.
Des Moines, lowa

330 Maple St.
Des Moines, lowa

330 Maple St.
Des Moines, lowa

IOWA PUBLIC EMPLOYEES RETIREMENT SYSTEM[495]

Benefits, amendments to
chs 4,6, 11,12, 14, 15
IAB 9/27/06 ARC 5401B

LABOR SERVICESDIVISION[875]

Construction contractor registration,
150.3, 150.7
IAB 9/27/06 ARC 5391B

7401 Register Dr.
Des Moines, lowa

Stanley Room
1000 E. Grand Ave.
Des Moines, lowa

393

DATE AND TIME OF HEARING

October 17, 2006
2 p.m.

October 17, 2006
2 p.m.

September 28, 2006
1:30 p.m.

October 17, 2006
9a.m.

October 17, 2006
8:30 a.m.

October 18, 2006
10 a.m.

October 18, 2006
1p.m.

October 17, 2006
9a.m.

October 17, 2006
9a.m.

November 1, 2006
9a.m.
(If requested)
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PUBLIC HEARINGS

NATURAL RESOURCE COMMISSION[571]

Game management areas,
51.1, 51.3(2), 51.4 to 51.12
IAB 8/30/06 ARC 5353B

Recreation trails,
67.1t067.9
IAB 8/30/06 ARC 5352B

Fourth Floor Conference Rooms
Wallace State Office Bldg.
Des Moines, lowa

Fourth Floor Conference Rooms
Wallace State Office Bldg.
Des Moines, lowa

PUBLIC SAFETY DEPARTMENTI[661]

Weapons permits,
rescind 4.1 to 4.12; adopt ch 91
IAB 9/27/06 ARC 5396B

Disposition of seized and forfeited
weapons and ammunition,
rescind 4.51 to 4.59; adopt ch 95
IAB 9/27/06 ARC 5395B

Fire safety requirements,
amend ch 5; adopt chs 201,
202, 210
IAB 9/13/06 ARC 5375B
(ICN Network)

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Third Floor Conference Room
Wallace State Office Bldg.
502 E. Ninth St.

Des Moines, lowa

Room 122

Emmetsburg High School
Second and King St.
Emmetsburg, lowa

Room 550, Fifth Floor
Department of Human Services
411 Third St. SE

Cedar Rapids, lowa

Mount Pleasant High School
2104 S. Grand
Mount Pleasant, lowa

Turner Room

Green Valley AEA 14
1405 N. Lincoln
Creston, lowa

Room 1, Altoona Public Library
700 8th Ave. SW
Altoona, lowa

Room 818

lowa Lakes Community College
1900 N. Grand Ave.

Spencer, lowa

Room 106A

George Washington High School
2205 Forest Drive SE

Cedar Rapids, lowa

IAB 9/27/06

September 27, 2006
10 a.m.

September 27, 2006
10 a.m.

October 20, 2006
10 a.m.

October 20, 2006
10:30 a.m.

October 12, 2006
10:30 a.m. to 12 noon

October 12, 2006
10:30 a.m. to 12 noon

October 12, 2006
10:30 a.m. to 12 noon

October 12, 2006
10:30 a.m. to 12 noon

October 12, 2006
10:30 a.m. to 12 noon

October 17, 2006
6:30 to 8 p.m.

October 17, 2006
6:30 to 8 p.m.

October 17, 2006
6:30 to 8 p.m.
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PUBLIC HEARINGS

PUBLIC SAFETY DEPARTMENT[661] (Cont’d)

Devices and methods to test body
fluids for alcohol or drug content,
7.1t07.9; ch 155
IAB 9/13/06 ARC 5373B

Criminal justice information,
8.201 to 8.207; ch 81
IAB 9/13/06 ARC 5378B

Complaint against employee,
rescind ch 9; adopt ch 35
IAB 9/13/06 ARC 5377B

Criminalistics laboratory,
rescind ch 12; adopt ch 150
IAB 9/13/06 ARC 5374B

Missing person information
clearinghouse, rescind ch 19;
adopt ch 89
IAB 9/27/06 ARC 5393B

State building code,
amendments to chs 300, 301
IAB 9/27/06 ARC 5404B

State historic building code,
350.1
IAB 9/27/06 ARC 5402B

Manufactured or mobile home
retailers, manufacturers, and
distributors, ch 372
IAB 9/27/06 ARC 5403B

UTILITIESDIVISION[199]

Wind and renewable energy
tax credits, 15.18 to 15.21
IAB 9/27/06 ARC 5400B

Gas and electric line extensions,
19.3(10), 20.3(13)
IAB 9/13/06 ARC 5382B

New London Jr-Sr High School
101 Jack Wilson Dr.
New London, lowa

Room 211
Orient-Macksburg Sr. High School
Orient, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Third Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Conference Room, Suite N
401 SW T7th St.
Des Moines, lowa

Conference Room, Suite N
401 SW T7th St.
Des Moines, lowa

Conference Room, Suite N
401 SW 7th St.
Des Moines, lowa

Hearing Room
350 Maple St.
Des Moines, lowa

Hearing Room
350 Maple St.
Des Moines, lowa
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October 17, 2006
6:30 to 8 p.m.

October 17, 2006
6:30 to 8 p.m.

October 5, 2006
10:30 a.m.

October 12, 2006
10 a.m.

October 5, 2006
9:30 a.m.

October 5, 2006
10 a.m.

October 20, 2006
9:30 a.m.

October 24, 2006
10 a.m.

October 26, 2006
10:30 a.m.

October 26, 2006
10 a.m.

November 7, 2006
10 a.m.

November 14, 2006
10 a.m.
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Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella” agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

The following list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT([11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[81]

BEEF INDUSTRY COUNCIL, iOWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, IOWA[123]

CITIZENS’ AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT[181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Bureau[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Aurts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[264]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, IOWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

HUMAN RIGHTS DEPARTMENT([421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]

HUMAN SERVICES DEPARTMENT[441]
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INSPECTIONS AND APPEALS DEPARTMENTI[481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
IOWA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM[495]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[521]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT[541]
Appeal Board, State[543]
City Finance Committee[545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
NATURAL RESOURCES DEPARTMENT[561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT[601]
Homeland Security and Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARD[621]
PUBLIC HEALTH DEPARTMENT[641]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMMISSION[671]
REGENTS BOARDI[681]
Archaeologist[685]
REVENUE DEPARTMENT[701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751]
TRANSPORTATION DEPARTMENT([761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS, IOWA DEPARTMENT OF[801]
VETERINARY MEDICINE BOARD[811]
VOLUNTEER SERVICE, IOWA COMMISSION ON[817]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT[871]
Labor Services Division[875]
Workers’ Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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ARC 5405B
DENTAL EXAMINERS BOARDI[650]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby gives Notice of Intended
Action to amend Chapter 25, “Continuing Education,” lowa
Administrative Code.

The amendment allows licensees or registrants to obtain
continuing education credit for courses in lowa jurispru-
dence.

This amendment is not subject to waiver or variance pur-
suant to 650—Chapter 7, as it expands the list of acceptable
courses that licensees or registrants may choose to take.

Any interested person may make written comments or
suggestions on the proposed amendment on or before Octo-
ber 17, 2006. Such written comments should be directed to
Jennifer Hart, Executive Officer, Board of Dental Examin-
ers, 400 SW 8th Street, Suite D, Des Moines, lowa 50309-
4687. E-mail may be sent to Jennifer.Hart@iowa.gov.

Also, there will be a public hearing on October 17, 2006,
beginning at 2 p.m. in the Board Conference Room,
400 SW 8th Street, Suite D, Des Moines, lowa. At the hear-
ing, persons will be asked to give their names and addresses
for the record and to confine their remarks to the subject of
the amendment. Any person who plans to attend the public
hearing and who may have special requirements, such as
those related to hearing or mobility impairments, should con-
tact the Board and advise of specific needs.

This amendment was approved at the August 25, 2006,
meeting of the Board of Dental Examiners.

This amendment is intended to implement lowa Code
chapters 17A, 147 and 153.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Amend subrule 25.3(7), paragraph “b,” as follows:

b. Unacceptable subject matter includes personal devel-
opment, business aspects of practice, personnel manage-
ment, government regulations, insurance, collective bargain-
ing, and community service presentations. While desirable,
those subjects are not applicable to dental skills, knowledge,
and competence. Therefore, such courses will receive no
credit toward renewal. The board may deny credit for any
course. Courses in patient treatment record keeping, risk
management, communication, and OSHA regulations are ac-
ceptable subject matter. A course on lowa jurisprudence that
has been prior-approved by the board is also acceptable sub-
ject matter.
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ARC 5406B
DENTAL EXAMINERS BOARDI[650]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Dental Examiners hereby gives Notice of Intended
Action to amend Chapter 29, “Deep Sedation/General
Anesthesia, Conscious Sedation and Nitrous Oxide Inhala-
tion Analgesia,” lowa Administrative Code.

These amendments clarify training, facility, and equip-
ment requirements for applicants for deep sedation/general
anesthesia and conscious sedation permits. The amendments
also increase the amount that the Board may recoup for the
cost of an on-site evaluation of the facility where sedation
services are provided. Only actual costs will be assessed, up
to @ maximum of $500.

These amendments are subject to waiver at the sole discre-
tion of the Board in accordance with 650—Chapter 7. How-
ever, application fees are not subject to waiver pursuant to
650—15.9(17A,147,153,272C).

Any interested person may make written comments or
suggestions on the proposed amendments on or before Octo-
ber 17, 2006. Such written comments should be directed to
Jennifer Hart, Executive Officer, Board of Dental Examin-
ers, 400 SW 8th Street, Suite D, Des Moines, lowa 50309-
4687. E-mail may be sent to Jennifer.Hart@iowa.gov.

Also, there will be a public hearing on October 17, 2006,
beginning at 2 p.m. in the Board Conference Room, 400
SW 8th Street, Suite D, Des Moines, lowa. At the hearing,
persons will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
amendments. Any person who plans to attend the public
hearing and who may have special requirements, such as
those related to hearing or mobility impairments, should con-
tact the Board and advise of specific needs.

These amendments were approved at the August 25, 2006,
regular meeting of the Board of Dental Examiners.

These amendments are intended to implement lowa Code
chapters 147, 153, and 272C.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend subrules 29.3(1) to 29.3(7) as follows:

29.3(1) No change.

a. No change.

b. Has formal training in airway management; or and

c. Has completed a minimum of one year of advanced
training in anesthesiology and related academic subjects be-
yond the undergraduate dental school level in a training pro-
gram approved by the board;-or .
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DENTAL EXAMINERS BOARD[650](cont’d)

293(3} 29. 3(2) A dentlst usrng deep sedatlon/general
anesthesia shall maintain a properly equipped facility. The

dentist shall maintain and be
trained on the following equipment at each facility where
sedation is provided: anesthesia or analgesia machine, EKG
monitor, positive pressure oxygen, suction, laryngoscope
and blades, endotracheal tubes, magill forceps, oral airways,
stethoscope blood pressure monitoring device, pulse oxime-

ter, emergency drugs deflbrlllator Ih&facrmy—shau—be

dent to the administration of general anesthesia. A Ilcensee
may submit a request to the board for waiver-of an exemption
from any of the provisions of this subrule. Waiver Exemp-
tion requests will be considered by the board on an individual
basis, and shall be granted only if the board determines that
there is a reasonable basis for the waiver exemption.

29.3(3) The dentist shall ensure that each facility where
sedation services are provided is staffed with trained auxilia-
ry personnel capable of reasonably handling procedures,
problems and emergencies incident to the administration of
general anesthesia. Auxiliary personnel shall maintain cur-
rent certification in basic life support and be capable of
administering basic life support.

29.3(4) A dentist administering deep sedation/general
anesthesia must document and maintain current, successful
completion of an Advanced Cardiac Life Support (ACLS)

course and-the-auxiliary-personnel-shall-maintain-current-cer-

29.3(5) A dentist who is performing a procedure for
which deep sedation/general anesthesia was induced shall
not administer the general anesthetic and monitor the patient
without the presence and assistance of at least two qualified
auxiliary personnel in the room who are qualified under sub-
rule 29:3¢4) 29.3(3).

29.3(6) No change.

29.3(7) A licensed dentist who has been utilizing deep
sedation/general anesthesia in a competent manner for the
five-year period preceding July 9, 1986, but has not had the
benefit of formal training as outlined in this rule, may apply
for a permit provided the dentist fulfills the provisions set
forth in 29.3(2), 29.3(3), 29.3(4), and 29.3(5).

ITEM 2. Amend subrules 29.4(1) to 29.4(6) as follows:

29.4(1) A permit may be issued to a licensed dentist to use
conscious sedation on an outpatient basis for dental patients
provided the dentist meets the following requirements:

a. Has successfully completed a training program ap-
proved by the board that meets Parts | and 111 of the American
Dental Association Council on Dental Education Guidelines;
and

b. Has formal training in airway management; or
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c. Has submitted evidence of successful completion of
conscious sedation experience at the graduate level, which is

approved by the board. :Fheapphcam_shalLdoeumethrs%
perience by specifying-the type of experience;-the number of

2—94(3) 29. 4(2) A dentlst utlllzmg conscrous sedatlon
shall maintain a properly equipped facility. The
maintain-and-the dentist shall maintain and be trained on the
following equipment at each facility where sedation is pro-
vided: anesthesia or analgesia machine, EKG monitor, posi-
tive pressure oxygen, suction, laryngoscope and blades, en-
dotracheal tubes, magill forceps, oral airways, stethoscope,
blood pressure monitoring device, pulse oximeter, emergen-
cy drugs deflbrlllator

ministration-of general anesthesia. A licensee may submit a
request to the board for waiver-of an exemption fromany of
the provisions of this subrule. Waiver Exemption requests
will be considered by the board on an individual basis, and
shall be granted only if the board determines that there is a
reasonable basis for the waiver exemption.

29.4(3) The dentist shall ensure that each facility where
sedation services are provided is staffed with trained auxilia-
ry personnel capable of reasonably handling procedures,
problems and emergencies incident to the administration of
general anesthesia. Auxiliary personnel shall maintain cur-
rent certification in basic life support and be capable of
administering basic life support.

29.4(4) A dentist administering conscious sedation must
document and maintain current, successful completion of an
Advanced Cardiac Life Support (ACLS) course-and-the aux-
i Lehallmaintai Fioation o lif

29 4(5) A dentlst Who is performlng a procedure for
which conscious sedation is being employed shall not admin-
ister the pharmacologic agents and monitor the patient with-
out the presence and assistance of at least one qualified auxil-
iary personnel in the room who is qualified under subrule

29.4(3).

29.4(6) A licensed dentist who has been utilizing con-
scious sedation on an outpatient basis in a competent manner
for five years preceding July 9, 1986, but has not had the
benefit of formal training as outlined in this rule, may apply
for a permit provided the dentist fulfills the provisions set
forth in subrules 29.4(2), 29.4(3), 29.4(4) and 29.4(5).

ITEM 3. Adopt new subrule 29.4(9) as follows:

29.4(9) Beginning March 1, 2007, a dentist utilizing
conscious sedation on pediatric or medically compromised
patients must have completed an accredited residency pro-
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gram that includes formal training in anesthesia and clinical
experience in managing pediatric and medically compro-
mised patients. A dentist who does not meet the require-
ments of this subrule is prohibited from utilizing conscious
sedation on pediatric or medically compromised patients.

ITEM 4. Amend rule 650—29.5(153), catchwords, as
follows:

650—29.5(153) Applicationfor permit. Permit holders.

ITEM 5. Amend subrules 29.5(4), 29.5(6), and 29.5(7) as
follows:

29.5(4) A-provisional permitmay be granted the new ap-
I ol ol Ll ; N

cility that has been previously inspected and approved by the
board, a provisional permit may be granted to the applicant
upon the recommendation of the anesthesia credentials com-
mittee after review of the applicant’s credentials.

29.5(6) Based Upon the recommendation of the anesthe-
sia credentials committee that is based on the evaluation of
credentials, facilities, equipment, personnel and procedures
of a dentist, the board may determine that restrictions may be
placed on a permit.

29.5(7) The actual costs associated with the on-site evalu-
ation of the facility shall be the primary responsibility of the
licensee. The cost to the licensee shall not exceed $150 $500
per facility.

ITEM 6. Adopt new subrule 29.5(8) as follows:

29.5(8) Permit holders shall follow the American Dental
Association’s guidelines for the use of conscious sedation,
deep sedation and general anesthesia for dentists.

ITEM 7. Amend subrule 29.10(2), paragraph “c,” as fol-
lows:

c. Perform professional evaluations under—subrules
. . and report the results of those evaluations
to the board.

ARC 5387B

ENVIRONMENTAL PROTECTION
COMM | SSION[567]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code chapter 455B, divi-
sion 1V, part 1, and section 455D.6(6), the Environmental
Protection Commission hereby gives Notice of Intended Ac-
tion to rescind Chapter 118, “Discarded Appliance Demanu-
facturing,” lowa Administrative Code, and adopt new Chap-
ter 118 with the same title.

This proposed new chapter will improve the Department’s
ability to ensure that hazardous materials from appliances are
being handled in an environmentally sound manner by revis-
ing the record-keeping and annual reporting requirements,
easing storage time limits on PCB-containing articles that are
disposed of through a regional collection center, and incorpo-

IAB 9/27/06

rating federal requirements. The chapter has also been refor-
matted to make it consistent with other chapters and to im-
prove readability.

The annual reports are intended to verify that the demanu-
facturer is removing refrigerant, PCB-containing articles and
mercury switches. Currently, the annual reports only
include the amounts of mercury, refrigerant and PCB-
containing articles shipped for disposal and the total weight
of demanufactured appliances shipped to a recycler. Because
current reports do not include the amount of hazardous mate-
rials removed from appliances and stored on site awaiting
disposal or the number or type of appliances demanufac-
tured, it is very difficult for the Department to determine if a
reasonable amount of refrigerant, PCB-containing articles
and mercury switches is being removed from the appliances.
The new record-keeping and reporting requirements will in-
clude the actual number of each type of appliance demanu-
factured and the number of PCB-containing articles and mer-
cury devices and the amount of refrigerant removed each
year. This will enable the Department to make a correlation
between the number and type of appliances being demanu-
factured and the amount of materials recovered.

Currently, PCB-containing articles must be disposed of by
incineration, recycling, or another approved method within
one year of their removal from the appliance. Because most
appliance demanufacturers recover very small quantities of
PCB-containing articles, it is often costly to dispose of them
within this time frame. The proposed change will allow
regional collection centers that accept PCB-containing ar-
ticles from appliance demanufacturers to dispose of the PCB-
containing articles within one year of receiving them rather
than within one year of the demanufacturer’s removing them
from the appliance.

There are also a number of changes which reflect changes
in federal regulations or better incorporate federal regula-
tions.

Any interested person may make written suggestions or
comments pertaining to the proposed chapter on or before
October 17, 2006. Such written materials should be directed
to Theresa Stiner, Energy and Waste Management Bureau,
lowa Department of Natural Resources, Wallace State Office
Building, 502 East 9th Street, Des Moines, lowa 50319-
0034; fax (515)281-8895 or Theresa.Stiner@dnr.state.ia.us.
Persons wishing to convey their views orally should contact
Theresa Stiner at (515)281-8646.

The Energy and Waste Management Bureau encourages
stakeholders submitting comments to utilize the following
guidelines. These guidelines aid the Bureau in accurately un-
derstanding and creating a record of public input.

1. Include your mailing address and contact information.

2. Please state if you are submitting comments on behalf
of a business or organization or as an individual.

3. Cite the specific rule(s) on which you are comment-
ing.

4. Explain your views as clearly as possible by describ-
ing any assumptions, data, or technical information you uti-
lized.

5. Provide specific examples to illustrate your concerns.

6. Offer alternative language that you think would im-
prove the specific rule(s) and explain why.

A public hearing will be held on October 17, 2006, at
9 a.m. in the Fourth Floor West Conference Room of the Wal-
lace State Office Building, at which time persons may pre-
sent their views either orally or in writing. At the hearing,
persons will be asked to give their names and addresses for
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the record and to confine their remarks to the subject of the
rules.

Any persons who intend to attend the public hearing and
have special requirements, such as those relating to hearing
or mobility impairments, should contact the Department of
Natural Resources to advise of special needs.

These rules are intended to implement lowa Code sections
455B.304 and 455D.6(6).

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.leqgis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Rescind 567—Chapter 118 and adopt the following new
chapter in lieu thereof:

CHAPTER 118
DISCARDED APPLIANCE DEMANUFACTURING

567—118.1(455B,455D) Purpose. The purpose of this
chapter is to implement lowa Code chapter 455B, division IV,
part 1, and section 455D.6(6) to ensure the proper removal
and disposal of electrical parts containing polychlorinated bi-
phenyls (PCBs), components containing mercury, and refrig-
erants (e.g., CFCs and HCFCs) from discarded appliances.

567—118.2(455B,455D) Applicability and compliance.

118.2(1) All discarded appliances must be demanufac-
tured before being disposed of or recycled. This chapter does
not apply to the service, repair, reuse or rebuilding of ap-
pliances or components for their original purpose. These
rules do not apply to the removal of capacitors, refrigerants
or components containing mercury during the maintenance
or service of equipment containing such items.

118.2(2) A person must obtain an Appliance Demanufac-
turing Permit (ADP) from the department of natural re-
sources (DNR) before conducting any demanufacturing ac-
tivities.

118.2(3) Any person engaged in demanufacturing must be
in compliance with all federal and state laws relating to the
management and disposition of all hazardous wastes,
hazardous materials, universal wastes, PCBs and refriger-
ants.

567—118.3(455B,455D) Definitions.

“Appliances” means household and commercial de-
vices such as refrigerators, freezers, kitchen ranges, air-
conditioning units, dehumidifiers, gas water heaters, fur-
naces, clothes washers, clothes dryers, dishwashers, micro-
wave ovens and commercial coolers with components con-
taining mercury, refrigerants, or PCB-containing capacitors.

“Ballast” means an electrical device containing capacitors
for the purpose of triggering high-level electrical compo-
nents. A ballast provides electrical balance within the high-
level electrical component circuitry.

“Capacitor” means a device for accumulating and holding
a charge of electricity that consists of conducting surfaces
separated by a dielectric fluid.

“CFC” means chlorofluorocarbons, including any of sev-
eral compounds used as refrigerants.

“CFR” means Code of Federal Regulations.

“Demanufacturing” means the removal of components,
including but not limited to PCB-containing capacitors, bal-
lasts, mercury-containing components, fluorescent tubes,
and refrigerants, from discarded appliances.
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“Discarded” means no longer to be used for the original
intended purpose.

“DOT-approved container” means those containers ap-
proved by the U.S. Department of Transportation, the agency
responsible for shipping regulations for hazardous materials
in the United States.

“Facility” means any landfill, transfer station, material re-
covery facility, salvage business, appliance service or repair
shop, appliance demanufacturer, shredder operation or other
party which may accept appliances for demanufacturing. A
demanufacturing facility may occupy a portion of a material
recovery facility, salvage business, landfill, transfer station
or other site.

“Fixed facility” means a permitted appliance demanufac-
turer operating at a permanent location.

“Fluff” means the residual waste from the shredding op-
eration after metals recovery.

“Hazardous condition” means any situation involving an
actual, imminent or probable spillage, leakage, or release of a
hazardous substance onto the land, into a water of the state or
into the atmosphere which, because of the quantity, strength
and toxicity of the hazardous substance, its mobility in the
environment and its persistence, creates an immediate or po-
tential danger to the public health or safety or to the environ-
ment.

“HCFC” means hydrochlorofluorocarbons, including any
of several compounds used as refrigerants.

“Mercury-containing components” means devices con-
taining mercury. Examples include, but are not limited to,
thermostats, thermocouples, mercury switches and fluores-
cent tubes.

“Mobile operation” means a permitted appliance demanu-
facturer that has equipment capable of operating in an area
away from a fixed, permitted location.

“PCB” or “PCBs” means polychlorinated biphenyl, which
is a chemical substance that is limited to the biphenyl mole-
cule that has been chlorinated to varying degrees, or any
combination of substances that contain polychlorinated bi-
phenyl.

“Point of demanufacturing” means the actual location of
demanufacturing for fixed facilities and mobile operations.

“Reclaim” means to reprocess refrigerant to an EPA
ARI-700-88 standard.

“Recovery” means to remove all refrigerants to EPA stan-
dards.

“Small capacitor” means a capacitor which contains less
than 1.36 kg (3 Ibs) of dielectric fluid. The following as-
sumptions may be used if the actual weight of the dielectric
fluid is unknown. A capacitor whose total volume is less
than 1,639 cubic centimeters (100 cubic inches) may be con-
sidered to contain less than 1.36 kg (3 Ibs) of dielectric fluid,
and a capacitor whose volume is more than 3,278 cubic centi-
meters (200 cubic inches) must be considered to contain
more than 1.36 kg (3 Ibs) of dielectric fluid. A capacitor
whose volume is between 1,639 and 3,278 cubic centimeters
may be considered to contain less than 1.36 kg (3 1bs) of di-
electric fluid if the total weight of the capacitor is less than
4.08 kg (9 Ibs).

567—118.4(455B,455D) Storage and handling of ap-
pliances prior to demanufacturing.

118.4(1) Any person collecting and storing discarded ap-
pliances must store the appliances so as to prevent electrical
capacitors, refrigerant lines and compressors, and compo-
nents containing mercury from being damaged and allowing
a release into the environment.
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118.4(2) No method of handling discarded appliances
may be used which in any way damages, cuts or breaks
refrigerant lines or crushes compressors, capacitors, or
mercury-containing components, or may cause a release of
refrigerant, PCBs or mercury into the environment.

118.4(3) No more than 1,000 discarded appliances may
be stored at a location prior to demanufacturing.

118.4(4) Discarded appliances may not be stored for
more than 270 days before being demanufactured.

567—118.5(455B,455D)
per mits.

118.5(1) Permit required. A person must obtain an Ap-
pliance Demanufacturing Permit (ADP) from the department
before conducting any demanufacturing activities.

118.5(2) Types of permits.

a. A person may request a permit that excludes ap-
pliances that contain a particular type of material (e.g., refrig-
erants, sodium chromate, PCBs, or mercury switches). Per-
sons may not demanufacture or place their unique mark on an
appliance that once contained a material that is excluded
from their permit. An appliance demanufacturing facility
must clearly post the types of appliances the facility does not
accept.

b. Permits may be issued for both fixed facilities and mo-
bile operations.

118.5(3) Transfer of title and permit. If title to an ap-
pliance demanufacturing facility is transferred to another
party, the department shall transfer the permit within 60 days
if the department determines that the following requirements
have been met:

a. The title transferee has applied in writing to the de-
partment within 30 days of the transfer of title to request a
transfer of the permit.

b. The permitted facility and title transferee are in com-
pliance with lowa Code chapters 455B and 455D, this chap-
ter, and the conditions of the permit.

118.5(4) Permit conditions. A permit may be issued with
conditions, specified in writing by the department, that are
necessary to ensure the appliance demanufacturing facility
can be operated in a safe and effective manner and in com-
pliance with lowa Code chapters 455B and 455D and this
chapter.

118.5(5) Inspection of site and operation. The depart-
ment shall inspect facilities prior to issuing an appliance de-
manufacturing permit. The permit will not be issued until the
facility is in compliance with these rules. Appliance deman-
ufacturing facilities may be inspected by the department
throughout the permit period and prior to permit renewal.

118.5(6) Duration of permits. Appliance demanufactur-
ing permits shall be issued and may be renewed for a five-
year term.

118.5(7) Request for permit renewal.  Applications for
permit renewal must address any changes to the information
previously submitted pursuant to subrule 118.5(1). If there
has been no change in an item, the applicant shall so indicate
on the application form. The renewal application, Form 542-
8005, must be submitted to the solid waste section of the
DNR central office in Des Moines a minimum of 60 days be-
fore permit expiration.

118.5(8) Request for permit modification. An applica-
tion for permit amendment must be submitted and the
amendment must be issued by the department before signifi-
cant changes may be made by the permit holder to the process
or facility. The applicant shall provide a revised plan of op-
erations, a contingency plan, and any other documentation
required in 118.6(1) that will change.

Appliance demanufacturing
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118.5(9) Factors in permit issuance decisions. The de-
partment may request that additional information be sub-
mitted for review to make a permit issuance decision. The
department may review and inspect the facility, its agents and
operators, and compliance history. The department may re-
view whether a good-faith effort to maintain compliance and
protect human health and the environment is being made and
whether a compliance schedule is being followed. The de-
partment may issue a permit on a trial basis.

567—118.6(455B,455D)  Appliance demanufacturing
permit application requirements. The permit application
for appliance demanufacturing must contain the following in-
formation to be submitted on Form 542-8005.

1. Facility name.

2. Office address.

3. Location of demanufacturing facility if different from
office address.

4. Contact person or official responsible for the opera-
tion of the facility.

5. Type, source and expected number or weight of ap-
pliances to be handled per year.

6. Schematic site plans of a fixed facility, including the
schematic floor plans of any buildings showing where activi-
ties will take place and where waste is stored.

7. For mobile operations: schematic plans, or a descrip-
tion and photographs, of the mobile van or trailer.

8. A copy of the EPA Refrigerant Recovery or Recycling
Device Acquisition Certification Form 2060-0256.

9. Operation plan: a detailed summary of the activities
that will be performed on each type of appliance considered
for demanufacturing. This summary must include step-by-
step activities of the demanufacturing process.

10. A contingency plan detailing specific procedures to be
used in case of equipment breakdown or fire, including meth-
ods to be used to remove or dispose of accumulated waste.

11. A copy of the Authorization to Discharge (Stormwa-
ter) Permit number, where applicable.

12. A copy of EPA Notification of PCB Activity Form
7710-53 and a return response from EPA. Facilities storing
PCB-containing articles longer than 30 days must register
with EPA. This form may be obtained by contacting the Fi-
bers and Organics Branch, Office of Pollution Prevention
and Toxics, United States Environmental Protection Agency,
Avriel Rios Building (7404), 1200 Pennsylvania Avenue NW,
Washington, DC 20460.

13. Documentation showing compliance with rule
118.8(455B,455D).

14. A copy of the unique marking system to be applied to
each discarded appliance after demanufacturing.

15. Documentation that a permanent facility meets local
zoning requirements.

567—118.7(455B,455D) Fixed facility and mobile opera-
tions. The following removal and disposal requirements
must be met by both fixed facilities and mobile operations.

118.7(1) Demanufacturing of appliances must take place
on an impervious floor (including but not limited to concrete,
ceramic tile, or metal, but not wood). Any spills must be con-
tained and picked up with proper equipment and procedures
and be disposed of properly.

118.7(2) The point of demanufacturing must be located at
least 50 feet from a well and any water of the state.

118.7(3) The facility must be located above the 100-year
floodwater elevation.

118.7(4) A permanent facility must meet local zoning re-
quirements.
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118.7(5) An applicant must establish a unique marking
system, to be submitted with the permit application for
department approval, signifying that all refrigerants, PCB-
containing articles, and mercury-containing components
have been removed. The unique marking system must be a
minimum of nine inches by nine inches and must be applied
to the appliances after demanufacturing.

567—118.8(455B,455D) Training. Beginning January 1,
2003, at least one owner or employee of an appliance de-
manufacturing facility must have a training certificate from a
department-approved training course. A person who has
completed the department-approved training must be on site
at all times when discarded appliances are being demanufac-
tured. The training will, at a minimum, cover the following
topics.

1. State and federal regulations for the removal, storage,
transportation, and disposal of refrigerant, PCB-containing
articles, mercury-containing components, and asbestos from
appliances.

2. Record-keeping requirements.

3. Safety precautions for handling appliances and
hazardous materials.

4. Spill prevention and cleanup procedures appropriate
for appliance demanufacturing.

5. The proper methods of loading and unloading dis-
carded appliances.

6. General demanufacturing procedures.

567—118.9(455B,455D) Refrigerant removal require-
ments.

118.9(1) All owners of refrigerant recovery and recycling
equipment must provide certification to EPA that they have
acquired and are using EPA-approved equipment.

118.9(2) Refrigerant in appliances must be recovered to
EPA standards using equipment meeting EPA requirements
(40 CFR Part 82.162). Refrigerant may be removed prior to
delivery to the appliance demanufacturer if it is removed by
an appliance service or repair facility employee certified for
the removal of refrigerant.

118.9(3) The removal of refrigerant from refrigeration ap-
pliances must take place in an area where the temperature of
the surrounding air and of the appliance being demanufac-
tured is 45 degrees Fahrenheit or greater.

118.9(4) Facilities that are not EPA-certified refrigerant
reclaimers must ship recovered refrigerant to an EPA-
certified reclamation facility or properly dispose of the re-
frigerant at an EPA-permitted facility. Reclamation may take
place on site only if the appliance demanufacturing facility is
certified as a reclaimer by the EPA. Any refrigerant that can-
not be reclaimed or recycled must be properly disposed of by
incineration or other acceptable means.

118.9(5) Compressor oil.

a. Compressor oil from refrigeration unit compressors
may be removed during the demanufacturing process, and
any oil removed must be stored in accordance with 567—
119.5(455D,455B).

b. Compressor oil is not hazardous and may be burned in
used oil-fired space heaters, provided the heaters have a ca-
pacity of 0.5 BTUs (British thermal units) per hour or more.

c. Compressor oil may be sold to a marketer of used oil.

118.9(6) Ammonia gas-operated refrigerators and air
conditioners.

a.  Ammonia gas must be vented into water.

b. Sodium chromate must be removed from refrigeration
equipment containing sodium chromate.

c. Sodium chromate liquid is a hazardous waste and
must be disposed of at an EPA-permitted facility.
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d. Removal of sodium chromate liquid must take place
on an impervious surface. In case of a spill, the spilled liquid
and the material used as absorbent must be handled as a haz-
ardous waste and disposed of as a hazardous waste.

e. Sodium chromate must be stored in a DOT-approved
container that shows no sign of damage. The container must
be labeled with a proper EPA-approved chromium label stat-
ing “chromium” or “hazardous waste” as required by 40 CFR
Part 262.32 and 49 CFR Part 172.304 in both English and the
predominant language of any non-English-reading workers.

f.  Prior to shipment, sodium chromate must be packaged
to prevent leakage, and all containers must be sealed.

g. Persons generating sodium chromate waste must
maintain records to determine if they are a conditionally ex-
empt small-quantity generator, small-quantity generator, or
large-quantity generator of hazardous waste.

h. Asbestos insulation found on refrigerant lines must be
removed. Asbestos must be handled in a manner that com-
plies with Occupational Safety and Health Administration
(OSHA) regulations.

i. Asbestos must be moistened and double bagged, in ac-
cordance with 567—Chapter 109, prior to disposal at a land-
fill approved for asbestos disposal for the person’s solid
waste comprehensive planning area. A person who needs to
dispose of asbestos must contact the landfill and make ar-
rangements for the disposal and any additional packaging
and handling procedures.

567—118.10(455B,455D) Mercury-containing compo-
nent removal and disposal requirements.

118.10(1) All components containing mercury shall be re-
moved from appliances. Precautions shall be taken to pre-
vent breakage of the mercury-containing components and the
release of mercury.

118.10(2) All mercury-containing component storage
containers must be labeled with the proper EPA-approved
mercury label stating “Universal Waste—Mercury Contain-
ing Equipment,” “Waste Mercury-Containing Equipment” or
“Used Mercury-Containing Equipment” in both English and
the predominant language of any non-English-reading work-
ers.

118.10(3) The date when the first mercury-containing
component was placed in the container shall be affixed to the
container.

118.10(4) Mercury-containing components may be stored
for no longer than one year.

118.10(5) Accumulation of mercury-containing compo-
nents shall not exceed 5,000 kg (1,100 pounds) at any time.

118.10(6) All mercury containers must be sealed prior to
shipment.

118.10(7) All components containing mercury must be
disposed of at an EPA-approved mercury recycling/recovery
facility.

118.10(8) Fluorescent tubes, lamps, bulbs, and similar
items must be placed in a container and packaged to prevent
breakage for shipment to an EPA-approved recycler or must
be processed in a manner that complies with state and federal
regulations.

118.10(9) All mercury-containing components must be
managed in accordance with 40 CFR 273 and all state and
federal regulations.

567—118.11(455B,455D) Capacitor removal require-
ments.

118.11(1) All capacitors must be removed from discarded
appliances unless the appliance manufacturer certifies in
writing that no PCBs were used in the manufacture of the ap-
pliance.



404 NOTICES

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

118.11(2) Capacitors that meet one or more of the follow-
ing criteria may be disposed of or recycled as solid waste.

a. Is proven to be free of PCBs by an approved laborato-
ry.

b. Is imprinted by the manufacturer with the words “No
PCBs” on the body of the capacitor.

c. Is certified in writing by the manufacturer of the ca-
pacitor not to contain PCBs.

d. Does not contain dielectric fluid.

118.11(3) All capacitors not meeting the criteria in sub-
rule 118.11(2) must be disposed of in accordance with sub-
rule 118.11(5).

118.11(4) Containers for storage and disposal of PCB-
containing items. PCB-containing items must be stored and
transported according to the Toxic Substances Control Act
(TSCA) (40 CFR Part 761) and disposed of at a TSCA-
permitted disposal facility. Facilities used for the storage of
PCB-containing items designated for disposal must meet the
following storage requirements:

a. Facilities shall register with the US EPA and receive
an EPA identification number.

b. PCB-containing items must be stored in a manner that
provides adequate protection from the elements and adequate
secondary containment. This storage must take place on an
impervious material above the 100-year floodwater eleva-
tion.

c. The point of demanufacturing must be located above
the 100-year floodwater elevation.

d. All capacitors containing or suspected of containing
PCBs must be placed in a DOT-approved container that
shows no signs of damage. The bottom of the container must
be filled to a depth of two inches with absorbent material
such as sand, oil-dry, or kitty litter.

e. All DOT-approved containers must be affixed with
the large PCB mark (M| ) as described in 40 CFR Part 761.45
and shown below.

r““‘
CAUTION
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PCBs

(Polychlorinated Biphenyls)
A toxic environmental contaminant requiring
special ing and disp in with
us. i Agency
40 CFR 761. For Disposal Information Contact
the nearest U.S. E.P.A. Office

In case of accident or spill call toll free the
U.S. Coast Guard National Response Center
800-424-8802.
Also Contact

V & & & & 4
V & @ & & 4

f. The date when the first PCB-containing item was
placed in the container shall be placed on the container.

g. Nonleaking small PCB capacitors may be stored for
up to 30 days from the date of removal in an area that does not
comply with the requirements in 118.11(4)“a” to “f” pro-
vided a notation is placed on the PCB capacitor indicating the
date the item was removed from the appliance.

h. PCB-containing items may be stored for no more than
270 days. The storage area must be labeled with the PCB M
mark. The storage area must be inspected every 30 days, and
the inspection must be documented.

i. If a demanufacturer stores more than 45 kg (99.4 Ibs)
at any one time, the demanufacturer must maintain annual
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written records and the annual document log as required by
40 CFR 761.180.

118.11(5) Transportation and disposal.

a. Appliance demanufacturers may dispose of PCB ca-
pacitors by one of two means. If the facility is a conditionally
exempt small quantity generator (CESQG), the demanufac-
turer may send the properly marked and dated container of
capacitors to a regional collection center (RCC) permitted
under 567—Chapter 123 for disposal. If the facility is not a
CESQG, the capacitors must be manifested and shipped for
disposal in accordance with 40 CFR 761.65.

b. Disposal through an RCC. Shipments from a
CESQG to an RCC shall be considered equivalent to disposal
as municipal solid waste for the purposes of 40 CFR
761.60(b)(2)(iii); capacitors may not be disposed of in a
landfill. An RCC may accept PCB capacitors without having
to provide a certificate of disposal. The RCC shall provide
the appliance demanufacturer with a receipt specifying the
name of the RCC, the appliance demanufacturer from which
the capacitors were received, the weight or number of capaci-
tors, and the date the capacitors were received. Copies of this
document must be retained for three years at both locations.
The date that capacitors are received shall be considered the
date the capacitors are determined to be PCB-containing
waste for the purposes of 40 CFR 761.65(a)(1). Capacitors
may be consolidated in DOT-approved shipping containers
for transport for disposal.

c. Disposal through EPA-approved facility for the dis-
posal of PCB waste. The labeled and dated DOT-approved
container must be transported by a transporter with a valid
EPA 1D number, using an EPA uniform Hazardous Waste
Manifest Form. All containers must be sealed prior to ship-
ment. The demanufacturer has one year from the date the
first PCB-containing item is placed in the container to prop-
erly dispose of the contents by incineration, recycling, or
another approved method pursuant to 40 CFR Part 761.60(b)
or (c). Disposal must be documented and the record kept by
the demanufacturer for three years from the date the PCB-
containing waste was accepted by the initial transporter.

d. PCB capacitors shall be properly disposed of within
one year of removal from the appliance. The generator shall
obtain a certificate of disposal within 30 days after the dis-
posal date. If a certificate of disposal is not obtained within
30 days, the EPA regional administrator must be notified pur-
suant to 40 CFR Part 761.218(d).

567—118.12(455B,455D) Spills.

118.12(1) Any spills from leaking or cracked capacitors
must be handled by placing the capacitor and any contami-
nated rags, clothing, and soil into a container for shipment to
an EPA-approved waste disposal facility. Spills of liquid
PCBs which occur outside a DOT-approved container must
be cleaned and the cleanup verified by sampling as described
at 40 CFR Part 761.130. Detailed records of such cleanups
and sampling must be maintained as described at 40 CFR
Part 761.180.

118.12(2) Mercury spill kits (with a mercury absorbent in
the kits) must be on hand and used in the event of a mercury
spill. Any waste from the cleanup of a mercury spill must be
disposed of as a hazardous waste.

118.12(3) In the event a spill results in a hazardous condi-
tion, the facility must notify the department of natural re-
sources at (515)281-8694 and the local police department or
sheriff’s office of the affected county of the occurrence of a
hazardous condition as soon as possible, but no later than six
hours after the onset or discovery of a spill pursuant to 567—
Chapter 131.
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567—118.13(455B,455D) Record keeping and reporting.

118.13(1) Annual reports with the information required in
subrule 118.13(2) are:

a. To be sent to the solid waste section of the DNR cen-
tral office in Des Moines;

b. Due January 31 each year for the activities of the pre-
vious calendar year;

c. To be submitted on forms provided by the department,
which may be submitted electronically when the electronic
format is completed; and

d. To be retained by the permit holder for at least three
years.

118.13(2) Annual reports shall contain the following in-
formation for the previous calendar year.

a. Number of appliances demanufactured in each of the
following categories:

(1) Refrigerators and freezers.

(2) Commercial coolers.

(3) Air-conditioning units.

(4) Dehumidifiers.

(5) Gas water heaters.

(6) Furnaces.

(7) Clothes washers and clothes dryers.

(8) Dishwashers.

(9) Microwave ovens.

(10) Other items containing mercury, refrigerant or
PCB-containing articles.

b. Number of mercury switches removed from ap-
pliances.

c.  Number of mercury thermocouples removed from ap-
pliances.

d. Date the first item was placed in the mercury storage
drum that is in use on December 31.

e. Number of fluorescent tubes removed from ap-
pliances.

f.  Number of sodium chromate-containing appliances
shipped to another demanufacturer.

g. Amount of refrigerant removed by type.

h. Number of PCB capacitors removed.

i. Number of PCB ballasts removed.

j- Date the first PCB-containing item was placed in the
storage drum that is in use on December 31.

118.13(3) A permitted appliance demanufacturing facility
shall retain the following records on site for a minimum of
three years.

a. All hazardous waste manifests and bills of lading for
shipments of refrigerant, mercury switches, PCB-containing
materials and any hazardous waste.

b. Receipts for any sodium chromate-containing units
that were sent to another facility for processing.

c. Documentation of destruction or receipt from a re-
gional collection center for all PCB materials shipped.

d. Documentation of inspections of the PCB storage area
as required by paragraph 118.11(4)“h.”

e. Annual written records and annual document log if re-
quired by paragraph 118.11(4)“i.”

f. Copy of the annual report as required in subrule
118.13(1).

567—118.14(455B,455D) Appliance demanufacturing
facility closurerequirements. An appliance demanufactur-
ing facility shall submit to the department central office and
department field office with jurisdiction over the appliance
demanufacturing facility written notice of intent to perma-
nently close the facility at least 90 days before closure. Clo-
sure shall not be official until the department field office has
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provided written certification of the completion of the follow-
ing activities:

1. Removal of all appliances that have not been demanu-
factured.

2. Proper disposal of all refrigerant, PCBs, mercury and
all hazardous materials.

3. Submission of an annual report covering January
through the last disposal of hazardous materials, PCBs and
refrigerant.

567—118.15(455B,455D) Shredding of appliances.

118.15(1)  Facilities shredding demanufactured ap-
pliances shall sample the fluff from the shredding of demanu-
factured appliances at least quarterly, and analyze the fluff
according to Test Methods for Evaluation of Solid Waste,
Physical-Chemical Methods SW 846, US EPA, Third Edi-
tion 1986, for the presence of PCBs, and according to the tox-
icity characteristic leaching procedure (TCLP) for heavy me-
tals. The waste shall be sampled once a day for seven consec-
utive working days to make a composite sample. If the con-
centrations of heavy metals do not exceed concentrations
listed in 40 CFR 261.24, the fluff may be landfilled in lowa.
Results must be retained on site for a minimum of three years
and be submitted to the department within 30 days of the end
of each quarter.

118.15(2) Fluff from the shredding of demanufactured ap-
pliances may be sampled and tested by the department at any
time.

118.15(3) A person or facility engaged in demanufactur-
ing in the state may not shred, crush, or bale any appliances
that have not been demanufactured. A person or facility lo-
cated in lowa that does not engage in demanufacturing but
accepts appliances from demanufacturers for recycling or
disposal may shred, crush, or bale only appliances that have
been demanufactured in accordance with federal regulations
and the laws of the state from which the appliances are re-
ceived.

These rules are intended to implement lowa Code sections
455B.304 and 455D.6(6).

ARC 5386B

ENVIRONMENTAL PROTECTION
COMM | SSION[567]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 2006 lowa Acts, House File
2362, section 7, the Environmental Protection Commission
hereby gives Notice of Intended Action to adopt new Chapter
215, “Mercury-Added Switch Recovery from End-of-Life
Vehicles,” lowa Administrative Code.

This rule making is in response to 2006 lowa Acts, House
File 2362. The proposed rules are taken directly from the
legislation that was passed with only minor formatting
changes.

Any interested person may make written suggestions or
comments pertaining to the proposed rules on or before Octo-
ber 17, 2006. Such written materials should be directed to
Theresa Stiner, Energy and Waste Management Bureau,
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lowa Department of Natural Resources, Wallace State Office
Building, 502 East 9th Street, Des Moines, lowa 50319-
0034; fax (515)281-8895 or Theresa.Stiner@dnr.state.ia.us.
Persons wishing to convey their views orally should contact
Theresa Stiner at (515)281-8646.

The Energy and Waste Management Bureau encourages
stakeholders submitting comments to utilize the following
guidelines. These guidelines aid the Bureau in accurately un-
derstanding and creating a record of your input.

1. Include your mailing address and contact information.

2. Please state if you are submitting comments on behalf
of a business or organization or as an individual.

3. Cite the specific rule(s) on which you are comment-
ing.

4. Explain your views as clearly as possible by describ-
ing any assumptions, data, or technical information you uti-
lized.

5. Provide specific examples to illustrate your concerns.

6. Offer alternative language that you think would im-
prove the specific rule(s) and explain why.

A public hearing will be held on October 17, 2006, at
8:30 a.m. in the Fourth Floor West Conference Room of
the Wallace State Office Building, at which time persons
may present their views either orally or in writing. At the
hearing, persons will be asked to give their names and
addresses for the record and to confine their remarks to the
subject of the rule.

Any persons who intend to attend the public hearing and
have special requirements, such as those relating to hearing
or mobility impairments, should contact the Department of
Natural Resources to advise of special needs.

These rules are intended to implement 2006 lowa Acts,
House File 2362.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Adopt the following new 567—Chapter 215:

CHAPTER 215
MERCURY-ADDED SWITCH RECOVERY
FROM END-OF-LIFE VEHICLES

567—215.1(455B) Purpose. The purpose of this chapter is
to implement 2006 lowa Acts, House File 2362, to reduce the
quantity of mercury in the environment by removing
mercury-added switches from end-of-life vehicles in lowa
and by creating a collection, recovery, and incentive program
for mercury-added switches removed from vehicles in lowa.

567—215.2(455B) Compliance. Except as expressly
provided in this chapter, compliance with this chapter shall
not exempt a person from compliance with any other law.

567—215.3(455B) Definitions. As used in this chapter:

“Capture rate” means the amount of mercury removed,
collected, and recovered from end-of-life vehicles, expressed
as a percentage of the mercury available from mercury-added
switches in end-of-life vehicles annually.

“End-of-life vehicle” means any vehicle which is sold,
given, or otherwise conveyed to a vehicle recycler or scrap
recycling facility for the purpose of recycling and that does
not exceed 10,000 pounds gross vehicle weight.

“Manufacturer” means any person that is the last person
to produce or assemble a new vehicle that utilizes mercury-
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added switches, or in the case of an imported vehicle, the
importer or domestic distributor of such vehicle. “Manufac-
turer” does not include a person that has never utilized a
mercury-added switch in the production or assembly of a
new vehicle.

“Mercury-added switch” means a light switch that
contains mercury which was installed in a motor vehicle by a
manufacturer.

“Scrap recycling facility” means a fixed location where
machinery and equipment are utilized for processing and
manufacturing scrap metal into prepared grades and whose
principal product is scrap iron, scrap steel, or nonferrous
metallic scrap for sale for remelting purposes.

“Vehicle recycler” means any person engaged in the
business of acquiring, dismantling, or destroying six or more
vehicles in a calendar year for the primary purpose of resale
of the vehicles’ parts.

567—215.4(455B) Plans for removal, collection, and
recovery of vehicle mercury-added switches.

215.4(1) By September 30, 2006, each manufacturer of
vehicles sold in this state shall, individually or as part of a
group, develop and publish a plan for a system to remove,
collect, and recover mercury-added switches from end-of-
life vehicles that were manufactured by the manufacturer.
Publication shall be in accordance with 2006 lowa Acts,
House File 2362, section 8(2), and subrule 215.6(2).

215.4(2) The manufacturer shall implement a system to
remove, collect, and recover mercury-added switches from
end-of-life vehicles within 90 days of publication of the plan.
The system developed and implemented pursuant to this rule
shall provide, at a minimum, all of the following:

a. Educational materials to inform the public and other
stakeholders about the purpose of the collection program and
how to participate in the program.

b. A method for implementing, operating, maintaining,
and monitoring the system, in accordance with subrule
215.4(6). This may include the use of third-party contractors
that are qualified and fully insured to perform these tasks.

c. Information about mercury-added switches identify-
ing all of the following:

(1) The make, model, and year of vehicles potentially
containing mercury-added switches.

(2) A description of the mercury-added switches.

(3) The location of the mercury-added switches.

(4) Safe, cost-effective, and environmentally sound
methods for the removal of mercury-added switches from
end-of-life vehicles.

d. A method to arrange and pay for the transportation of
the collected mercury-added switches to permitted facilities.

e. A method to arrange and pay for the recycling of the
mercury-added switches.

f. A method to track participation and publish the
progress of the mercury-added switch collection in accord-
ance with subrule 215.6(2).

g. A database of participating vehicle recyclers,
including all of the following:

(1) Documentation that the vehicle recycler joined the
program.

(2) Records of all submissions by a vehicle recycler of
any information required pursuant to 215.4(2)“f.”

(3) Confirmation that the vehicle recycler has submitted
mercury-added switches at least every 12 months since
joining the program.

h. A target mercury-added switch capture rate for
vehicles manufactured by the manufacturer of 90 percent. A
description of additional or alternative actions that shall be
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implemented by the manufacturer to improve the system and
its operation in the event that the target capture rate is not met
shall be published with the required tracking information no
less than annually.

i. The system shall not include inaccessible mercury-
added switches from end-of-life vehicles with significant
damage to the vehicle in the area surrounding the mercury-
added switch location.  All accessible mercury-added
switches are expected to be collected under the provisions of
this division.

215.4(3) In developing a removal, collection, and
recovery system for end-of-life vehicles, a manufacturer
shall, to the extent practicable, utilize the existing end-of-life
vehicle recycling infrastructure.

215.4(4) If the commission determines that the manufac-
turer’s plan for a system to remove, collect, and recover
mercury-added switches from end-of-life vehicles does not
comply with this chapter, the commission may require the
manufacturer to make any necessary modification to the
plan.

215.4(5) On July 1, 2020, the commission shall cease
enforcement of the removal, collection, and recovery plans
under this chapter. On or before July 1, 2020, the commis-
sion shall review the mercury-added switch removal, collec-
tion, and recovery provisions and submit a recommendation
to the general assembly regarding the necessity of continuing
the enforcement of the removal, collection, and recovery
plans.

215.4(6) The total cost of the removal, collection, and
recovery system for mercury-added switches shall be paid by
the manufacturer. Costs shall include but not be limited to all
of the following:

a. Labor to remove mercury-added switches. Labor
shall be reimbursed at a minimum rate of $4 per mercury-
added switch removed or, if the vehicle identification
number of the source vehicle is required for reimbursement,
at a minimum rate of $5.

b. Training.

c. Packaging in which to transport mercury-added
switches to recycling, storage, or disposal facilities.

d. Shipping of mercury-added switches to recycling,
storage, or disposal facilities.

e. Recycling, storage, or disposal of mercury-added
switches.

f. Public education materials and presentations.

g. Maintenance of all appropriate systems and proce-
dures to protect the environment from mercury contamina-
tion from collected mercury-added switches.

215.4(7) A vehicle recycler that performs as required
under a removal, collection, and recovery plan shall be
afforded the protections provided in lowa Code section
613.18.

567—215.5(455B) Proper management of mercury-
added vehicle switches.

215.5(1) Prior to delivery to a scrap recycling facility, a
person who sells, gives, or otherwise conveys ownership of
an end-of-life vehicle to the scrap recycling facility for re-
cycling shall remove all mercury-added switches from such
end-of-life vehicle unless the mercury-added switch is
inaccessible due to significant damage to the end-of-life
vehicle in the area where the mercury-added switch is
located.

215.5(2) A person shall not represent that mercury-added
switches have been removed from a vehicle or vehicle hulk
being sold, given, or otherwise conveyed for recycling if that
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person has not removed such mercury-added switches or
arranged with another person to remove such switches.

567—215.6(455B) Public notification.

215.6(1) The department shall make available to the
general public in an electronic format the plan of a manufac-
turer for a system to remove, collect, and recover mercury-
added switches from end-of-life vehicles and any report re-
quired under 567—215.7(455B).

215.6(2) Publication of all required plans, information,
reports, and educational materials under this chapter shall be
through no less than two types of media available to the
general public. One medium must be available 24 hours per
day, seven days per week, and must be maintained with cur-
rent information. Acceptable types of media include but are
not limited to Internet Web sites, periodicals, journals, and
other publicly available media in the state.

567—215.7(455B) Reporting. One year after the imple-
mentation of a removal, collection, and recovery system, and
annually thereafter, a manufacturer subject to rule 567—
215.4(455B) shall report to the department concerning the
manufacturer’s performance under the manufacturer’s plan.
The report shall include statistical information received under
rule 567—215.4(455B). The report shall also include but not
be limited to all of the following:

1. The number of mercury-added switches collected.

2. An estimate of the amount of mercury contained in the
collected switches.

3. The capture rate as defined in rule 567—215.3(455B).

4. The estimated number of vehicles manufactured by
the manufacturer that contain mercury-added switches.

5. The estimated number of vehicles manufactured by
the manufacturer that have been processed for recycling by
vehicle recyclers.

567—215.8(455B) State procurement. Notwithstanding
other policies and guidelines for the procurement of vehicles,
the state shall, by July 1, 2007, revise its policies, rules, and
procedures to give priority and preference to the purchase of
vehicles free of mercury-added components, taking into con-
sideration competition, price, availability, and performance.

567—215.9(455B) Future repeal of mercury-free recy-
cling Act—implementation of national program.

215.9(1) If a national mercury-added switch recovery
program is developed and implemented with the cooperation
and approval of the United States Environmental Protection
Agency, the provisions of these rules shall be superseded by
the provisions of the national program, and this chapter shall
be rescinded, provided the following conditions are met:

a. The national program includes a target mercury-
added switch capture rate for this state that meets or exceeds
the target capture rate established in paragraph 215.4(2)“h.”

b. The national program includes a funding mechanism
that provides for the total costs of the national mercury-added
switch recovery program implemented in this state to be paid
for by program participants or with federal moneys.

215.9(2) The director of the department of natural
resources shall notify the lowa Code editor of the date when
the national mercury-added switch recovery program is im-
plemented.

These rules are intended to implement 2006 lowa Acts,
House File 2362.
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ARC 5392B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services proposes to amend Chapter
176, “Dependent Adult Abuse,” lowa Administrative Code.

These amendments do the following:

e Give the Department’s protective service supervisors
sole authority to approve extensions of time for completing
dependent adult abuse reports. Under current practice, a pro-
tective service worker must contact the Central Abuse Regis-
try to receive approval for an extension, complete a form,
have the form signed by the supervisor after the Registry ap-
proves the extension, and attach the form to the printed copy
of the report.

e Rescind the subrule regarding access to dependent
adult abuse information. This subrule repeats policy from
the lowa Code and is, therefore, unnecessary. The new sub-
rule will reference lowa Code section 235B.6 for detailed ac-
cess policies.

e Clarify that the Department shall not release the iden-
tity of the person who made the report of dependent adult
abuse. People who make reports of dependent adult abuse
and the dependent adults who are abused will be safer from
retaliation from the person who is responsible for the abuse if
it is clear that the Department may not divulge the name of
the person who made the report of abuse. The identity of the
reporter may be released to employees of the Department and
attorneys representing the Department.

These amendments do not provide for waivers in specified
situations, as these amendments confer a benefit by stream-
lining the extension process and by clarifying the Depart-
ment’s policy on release of the name of an informant.
Requests for the waiver of any rule may be submitted under
the Department’s general rule on exceptions at 441—
1.8(17A,217).

Any interested person may make written comments on the
proposed amendments on or before October 18, 2006. Com-
ments should be directed to Mary Ellen Imlau, Office of
Policy Analysis, Department of Human Services, Hoover
State Office Building, 1305 East Walnut Street, Des Moines,
lowa 50319-0114. Comments may be sent by fax to (515)
281-4980 or by E-mail to policyanalysis@dhs.state.ia.us.

These amendments are intended to implement lowa Code
chapter 235B.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.leqgis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEMm 1. Amend subrule 176.6(5), introductory para-
graph, as follows:

176.6(5) The department, upon completion of its evalua-
tion, shall transmit a copy of its report, including actions tak-

IAB 9/27/06

en or contemplated, to the registry within 20 working days of
the receipt of the abuse report, unless the registry worker’s
supervisor grants an extension of time for good cause shown.
The registry worker’s supervisor may grant an extension for a
maximum of 30 working days. No more than three exten-
sions shall be granted.

ITEM 2. Rescind subrule 176.10(3) and adopt the fol-
lowing new subrule in lieu thereof:

176.10(3) Approval of requests. The department shall
grant access to dependent adult abuse information as autho-
rized by lowa Code section 235B.6. When granting access,
the department shall withhold the name of the person who
made the report of dependent adult abuse, except in response
to requests from:

a. Anemployee of the department, or

b. An attorney representing the department.

ARC 5409B
INSURANCE DIVISION[191]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 505.8, the
Insurance Division hereby gives Notice of Intended Action
to amend Chapter 15, “Unfair Trade Practices,” lowa Ad-
ministrative Code.

The rules in Chapter 15 establish certain minimum stan-
dards and guidelines of conduct by identifying unfair meth-
ods of competition and unfair or deceptive acts or practices in
the business of insurance, as prohibited by lowa Code chap-
ter 507B. The proposed amendments clarify limitations on
the receipt of gifts and loans by insurance producers. The
proposed amendments also implement the changes made to
lowa Code section 505.16(2) in 2006 lowa Acts, Senate File
2364, to require an insurer to report to the lowa Department
of Public Health information relating to a positive human im-
munodeficiency virus (HIV) test that the insurer receives in
connection with an application for insurance when an appli-
cant or policyholder does not designate a physician or alter-
native testing site to receive the information. The Division
intends that lowa insurance companies and producers will
comply with these rules beginning January 1, 2007.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Octo-
ber 18, 2006. Such written materials should be directed to
Rosanne Mead, Assistant Insurance Commissioner, lowa
Insurance Division, 330 Maple St., Des Moines, lowa 50319;
fax (515)281-3059.

Also, there will be a public hearing on October 18, 2006, at
10 a.m. in the offices of the lowa Insurance Division, 330
Maple St., Des Moines, lowa 50319, at which time persons
may present their views either orally or in writing. At the
hearing, persons will be asked to give their names and ad-
dresses for the record and to confine their remarks to the sub-
ject of the amendments.

Any persons who intend to attend a public hearing and
have special requirements, such as those relating to hearing
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or mobility impairments, should contact the Division and ad-
vise of specific needs.

These amendments are intended to implement lowa Code
chapter 507B.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.leqgis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend rule 191—15.8(507B) as follows:
Amend the catchwords as follows:
191—15.8(507B) Salespresentation-guidelines Producer
responsihilities.
Amend subrule 15.8(2), paragraph “b,” as follows:
—Wl%heuLgeed-eause

b. A producer shall not

(4 1)Execute a transaction for an insurance customer
without authorization by the customer to do so; or
(52) Commit any act which shows that the producer has

exerted undue influence over a person to-take-advantageof

ITEM 2. Amend rule 191—15.8(507B) by adopting new
subrule 15.8(5) as follows:

15.8(5) Prohibited acts.

a. For purposes of this subrule:

“Gift” means a rendering of anything of value in return for
which legal consideration of equal or greater value is not giv-
en and received.

“Immediate family” shall include parent, mother-in-law,
father-in-law, spouse, former spouse, brother, sister, brother-
in-law, sister-in-law, son-in-law, daughter-in-law, child and
stepchild. In addition, “immediate family” shall include any
other person who is supported, directly or indirectly, to a ma-
terial extent by a producer.

“Loan” means an agreement to advance property, includ-
ing but not limited to money, in return for the promise that
payment will be made for use of the property.

b. A producer shall not:

(1) Solicit or accept, directly or indirectly, at any time, a
personal loan from an insurance customer that in the aggre-
gate exceeds $250, unless the customer is:

1. A bank, savings and loan, credit union or other recog-
nized lending entity; or

2. A member of the producer’s immediate family.

(2) Solicit or accept, directly or indirectly, at any time, a
gift to the producer or to a member of the producer’s immedi-
ate family from an insurance customer that in the aggregate
exceeds $250, unless the customer is a member of the pro-
ducer’s immediate family. A gift to a member of the produc-
er’s immediate family shall be included in calculating the ag-
gregate amount. A gift received by a member of the produc-
er’s immediate family from a customer that is not a member
of the producer’s immediate family in excess of the aggre-
gate amount shall be deemed a violation of this subrule by the
producer.
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(3) Solicit or accept being named as a beneficiary, execu-
tor or trustee in a will, trust, insurance policy or annuity of a
customer, unless the customer is a member of the producer’s
immediate family.

(4) Evade or otherwise violate the spirit of this subrule by
terminating a producer relationship with an insurance cus-
tomer for the purpose of soliciting or accepting a loan or a
gift, or for the purpose of being named as a beneficiary, exec-
utor or trustee in a will, trust, insurance policy or annuity that
the producer otherwise would have been prohibited from so-
liciting or accepting by this subrule. A producer will not be
in violation of this subrule if the producer has made a bona
fide termination of the producer relationship with the insur-
ance customer and has conducted no insurance or other busi-
ness with the insurance customer for a period of three years.

c. Transactions which involve nominal interim owner-
ship immediately precedent to transfer of ownership into a
trust are exempt from this subrule.

ITEM 3. Amend subrule 15.12(2) as follows:

15.12(2) Form. A preapproved form is provided in Ap-
pendix-H Appendix I1.- An insurer wishing to utilize a form
which deviates from the language in the appendix to these
rules shall submit the form to the insurance division for ap-
proval. Any form containing, but not limited to, the language
in the appendix shall be deemed approved.

ITEM 4. Amend rule 191—15.12(507B) by adopting the
following new subrule 15.12(3):

15.12(3) Test results. A person engaged in the business of
insurance who receives results of a positive human immuno-
deficiency virus (HIV) test in connection with an application
for insurance shall report those results to a physician or alter-
native testing site of the applicant’s or policyholder’s choice
or, if the applicant or policyholder does not choose a physi-
cian or alternative testing site to receive the results, to the
lowa department of public health.

ITEM 5. Amend 191—Chapter 15, Appendix Il, HIV
Antibody Test Information Form for Insurance Applicant,
numbered paragraph “5,” as follows:

5. Disclosure of results. A positive test result will be
disclosed reported to you in one of the following ways. You
may choose to have information about your HIN a positive
test results result communicated to you through your physi-
cian or through the alternative testing site. |f you do not des-
ignate a physician or an alternative testing site to receive the
information, the information about a positive test result will
be reported to the lowa Department of Public Health, and the
lowa Department of Public Health will contact you.

ITEM 6. Amend 191—Chapter 15, Appendix I, In-
formed Consent, first unnumbered paragraph following
numbered paragraph “3,” as follows:

Without a court order or written authorization from me,
these results will be made known only to the company and its
reinsurers (if involved in the underwriting process). The
company will provide results of all tests to a physician of my
choice. Positive test results to the HIV Antibody Screen will
be disclosed only to my physician or an alternative testing
siteas | direct below. If | do not designate a physician or al-
ternative testing site to receive the results, the company will
provide results of a positive HIV test to the lowa Department
of Public Health. In addition, the company may make a brief
report to MIB, Inc., in a manner described in the Pre-notice
which | received as a part of the application process. Al The
only information the company will report to MIB, Inc. is that
positive results were obtained from a blood or other bodily
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fluid test. The company will not report what tests were per-
formed or that the positive result was for HIV antibodies.

ARC 5408B
INSURANCE DIVISION[19]]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 505.8, the
Insurance Division hereby gives Notice of Intended Action
to amend Chapter 20, “Property and Casualty Insurance Rate
and Form Filing Procedures,” and Chapter 21, “Surplus
Lines Requirements,” lowa Administrative Code.

The rules in Chapter 20 describe the procedures for filing
rates and forms for approval by the lowa Insurance Division.
The rules in Chapter 21 provide duties and procedures for in-
surance producers and nonadmitted insurers to follow in or-
der to sell excess and surplus lines insurance in lowa. The
proposed amendments to the rules update and clarify the du-
ties and procedures. The Division intends that lowa insur-
ance companies and producers will comply with these rules
beginning January 1, 2007, for policies sold or issued on or
after January 1, 2007.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Octo-
ber 18, 2006. Such written materials should be directed to
Rosanne Mead, Assistant Insurance Commissioner, lowa In-
surance Division, 330 Maple St., Des Moines, lowa 50319;
fax (515)281-3059.

Also, there will be a public hearing on October 18, 2006,
at 1 p.m. at the offices of the lowa Insurance Division, 330
Maple St., Des Moines, lowa 50319, at which time persons
may present their views either orally or in writing. At the
hearing, persons will be asked to give their names and ad-
dresses for the record and to confine their remarks to the sub-
ject of the amendments.

Any persons who intend to attend a public hearing and
have special requirements, such as those relating to hearing
or mobility impairments, should contact the Division and ad-
vise of specific needs.

These amendments are intended to implement lowa Code
chapters 515 and 515E.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.leqgis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Rescind rule 191—20.7(515E) as follows:

ITEM 2. Amend the title of 191—Chapter 21 as fol-
lows:
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CHAPTER 21
SURPLUS LINES REQUIREMENTS FOR EXCESSAND
SURPLUSLINES, RISK RETENTION GROUPS
AND PURCHASING GROUPS

ITEM 3. Amend rule 191—21.1(515) as follows:

191—21.1(515) Definitions. In addition to the definitions
provided in lowa Code chapters 515 and 515E, the following
definitions shall apply to this chapter, unless the context
clearly requires otherwise:

“Division” means the lowa insurance division.

“ Excess and surpluslinesinsurance” means surpluslines
insurance.

“NAIC UCAA” means a National Association of Insur-
ance Commissioners Uniform Certificate of Authority Ap-
plication form.

“Nonadmitted insurer” means an insurer that is not li-
censed by or admitted to do businessin this state.

“Place” means obtaining insurance for an insured with a
specific insurer.

2—1—191-) “Producer” whenased—herem%deﬁned—teﬂbetha{

gr means the person Who places the policy Wlth the i msurance
company. The producer may be either a resident or nonresi-
dent of this state and must be licensed in lowa to sell insur-
ance classified as excess and surplus lines.

“Qualified surplus lines carrier” means a nonadmitted
insurer that the division has determined is qualified to pro-
vide surplus lines coverage as set forth in lowa Code section
515.147, but in no event shall “ qualified surpluslines carri-
er” include an insurer described in lowa Code section
515.148.

“ Qurpluslinesinsurance” meansinsuranceon ariskor a
part of a risk for which there is no market available through
the original insurance producer in lowa; therefore, the risk
needs to be placed with a qualified surplus lines carrier, in
accordance with the provisions of lowa Code chapter 515
and this chapter.

ITEM 4. Amend rule 191—21.2(515) as follows:

191—21.2(515) Nonadmittedinsurer's Qualified surplus
linescarriers duties.

21.2(1) Insurer liable. Where, pursuant to lowa Code sec-
tion 515.147, coverage is placed with a nonadmitted-insurer
qualified surplusllnescarrrer such-insurer the qualified sur-
pluslines carrier shall be liable for the premium tax required
by lowa Code section 515.147.

21.2(2) How premium tax quoted. A-nonadmitted-insurer
qualified surpluslines carrier or a broker therefor for a qual-
ified surpluslines carrier is authorized to quote a premium
which includes tax as is required by lowa Code section
515.147, and thereafter no additional tax amount may be
charged or collected. Premium tax may be stated in the
contract of insurance as a separate component of the total
premium only when the premium is not based upon rates or
premiums which included a premium tax component when
promulgated. Policy fees collected from residents of this
state are considered part of the premium and thus are subject
to taxation.
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ITEM 5. Amend rule 191—21.3(515) as follows:

191—21.3(515) Producers duties.

21.3(1) Producer collection of tax. A licensed producer
who procures—or places insurance in nenadmitted-insurers
qualified surplus lines carriers shall collect premium tax
from the nonadmitted-insurer qualified surpluslines carriers
by withholding 2 1 percent of the premiums for such tax.

21.3(2) .

mshns-htm Quarterly reports requwed A producer Who
places insurance with a qualified surplus lines carrier shall
fileareport with the division. Reports shall be filed on April
10, July 10, October 10 and January 10, summarizing the
surplus lines insurance issued during the prior calendar
guarter. Thereports shall be made using the division's Form
S 2007 and shall be filed electronically or as otherwise di-
rected by the division. A producer is not required to file a
report for a quarter in which no surplus lines insurance was
issued. If a producer does not file a quarterly report by the
due date, the producer shall be fined $100 on the day after the
report was due and an additional $100 on the first of each
month thereafter until the report isfiled.

21.3(3) Annual report. On or before March 1 of each year,
every producer who has placed insurance in nhonadmitted-in-
surers qualified surplus lines carriers when the policies have
been issued during the preceding calendar year shall file elec-
tronically with the commissionerofinsurance division or as
otherwise directed by the division a sworn report of all such
business written during the preceding calendar year and shall
submit the amount-
mittance to cover the taxes due on said business and-shall-be
filed-onForm No.-SL263. Failure to file said an annual re-
turn or pay the taxes imposed by lowa Code sections 515.147
et seq., will be deemed grounds for the revocation of a pro-
ducer’s license by the insurance division, and failure to file
an annual return or pay taxes within the time requirements of
this rule will subject the producer to the penalties of 2006
lowa Acts, Senate File 2364, section 68 [lowa Code section
515.147A].

ITEM 6. Amend rule 191—21.4(515) as follows:

191—21.4(515) Producers duty to insured; evidence of
coverage. Each A producer placing who places coverage i
nonadmitted-insurers with a qualified surpluslines carrier as
defined herein shall deliver to the insured, within 30 days of
the date of delivery of the policy isissued, one-of the follow-

ing:

a notice that states
the fol lowi ng: “This policy is issued, pursuant to lowa Code
section 515.147, by a nonadmitted company in lowa and as
such i is not covered by the lowa Insurance Guaranty Associa-
tion.” Suchrequirement-may-be complied-with A producer
may comply with this subrule by typing or stamping a verba-
tim copy of this language in a clear and conspicuous place on
the policy;.
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ITEM 7. Amend rule 191—21.5(515) as follows:

191—21.5(515) Proceduresfor qualification asof a non-
admitted insurer asa qualified surpluslines carrier.

21.5(1) Any nonadmitted insurer who wishes to qualify
under lowa Code section 515.147 as a nenadmitted-insurer
qualified surpluslines carrier for purposes of writing excess
and surplus lines insurance shall make an application to the
division.

21.5(2) The application shall contain the following infor-
mation, which also is listed on the divison's Web site,
wwwi.iid.state. ia.us:

1 a. A certificate of compliance from the state of domi-
cile.

2bAn%xeeu&ed-pewepeLattem%y—'Fm&deeument—shau

completed NAIC UCAA, available through the division’ s\/\bb
site, wwwi.iid.state.ia.us, or through the NAIC Web site, www.

naic.org/industry.
3¢ Acompleted NAIC UCAA Biographical Affidavit of

form is available on the division’s Web site, www.iid.state.
ia.us, or through the NAIC Web site, www.naic.org/industry.

4-d. A copy of the insurer’s annual statement for the last
preceding calendar year. Applications received between No-
vember 1 and December 31 will not be examined until an
annual statement for the current calendar year is available.

5 e The insurer’s most recent calendar year quarterly fi-
nancial statement.

6 f. A certified copy of the insurer’s most recent state of
domicile examination report.

7g. A current certified public accountant audit report.

8 h. A marketing plan of operation.

9. A designation of a licensed lowa resident insurance
producer qualified to write excess and surplus lines insur-
ance.

j. A completed NAIC UCAA Uniform Consent to Service
of Process form, available through the division’s Web site,
wwwiid.state.ia.us, or through the NAIC Web site, www.
naic.org/industry.

k. A synopsisof current reinsurance treaties in force.

10 1. Remittance of a $50 $100 filing fee and a $500 ex-
amination fee for all new applicants.

21.5(3) In addition to the above requirements, the insurer
shall have minimum capital and surplus of $5 million and
have been actively in operation for at least three years with-
out significant changes in ownership or management during
the three-year period. These financial and management re-
quirements may be waived by the commissioner division
upon a finding that the insurer will be offering coverage in a
line of insurance for which there is an unavailability of ca-
pacity and an extraordinary need for coverage in this state.
The commissioner division may require other information as
deemed necessary.

21.5(4) A nonadmitted insurer that met the division'sre-
quirements for becoming a qualified surplus lines carrier
shall pay a $100 renewal fee by March 1 of each year follow-
ing the year of qualification. The nonadmitted insurer must
provide information requested by the division for determina-
tion of continued qualification.

ITEM 8. Amend rule 191—21.6(515) as follows:

191—21.6(515; 515E) Risk retention groups. A risk reten-
tion group as defined in lowa Code chapter 515E may utilize
its producers to report and pay premium taxes or may pay the
taxes directly. If producers are utilized, they shall follow the
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procedure set forth in subrule 21.3(2). In the event that the
group desires to pay the premium tax directly, it shall file with
the commissioner division, electronically or as directed by
the division, a sworn statement on Form No. SL264 —A-copy
of Form SL264-is-on file-in-the insurance division-office. and
other information required through the division’s Web site,
wwwiid.state.ia.us.

ITEM 9. Adopt new rule 191—21.7(515E) as follows:

191—21.7(515E) Procedures for qualification as a risk
retention group.

21.7(1) Any insurer who wishes to register under lowa
Code chapter 515E as a risk retention group shall file with the
division an application that shall contain:

a. The information set forth in lowa Code sections
515E.4(1) and (2), which is also listed on the division’s Web
site at www.iid.state.ia.us; and

b. Remittance of a $100 filing fee plus any additional
retaliatory fees.

21.7(2) A risk retention group shall pay a $100 renewal
fee by March 1 of each year following the year of registra-
tion. The risk retention group must provide information re-
quested by the division for determination of continued regis-
tration.

ITEM 10. Adopt new rule 191—21.8(515E) as follows:

191—21.8(515E) Procedures for qualification as a pur-
chasing group.

21.8(1) Prior to doing business in this state, a purchasing
group shall furnish to the division notice that shall include:

a. The information set forth in lowa Code section
515E.8, which also is listed on the division’s Web site,
www.iid.state.ia.us; and

b. Remittance of a $100 filing fee.

21.8(2) A registered purchasing group shall pay a $100
renewal fee by March 1 of each year following the year of
registration. The purchasing group must provide informa-
tion requested by the division for determination of continued
registration.

ITEmM 11. Adopt new rule 191—21.10(515,515E) as fol-
lows:

191—21.10(515,515E) Failureto comply; penalties. Fail-
ure of a producer, insurer, risk retention group or purchasing
group to comply with this chapter or with lowa Code section
515.147, 515.148, or 515.149, or chapter 515E may subject
the producer, insurer, risk retention group or purchasing
group to penalties set forth in lowa Code chapter 507B or
2006 lowa Acts, Senate File 2364, section 68 [lowa Code sec-
tion 515.147A].

ITEM 12. Amend 191—Chapter 21 by deleting the
forms entitled “Power of Attorney,” “Copy of Resolution,”
and “Biographical Affidavit” at the end of the chapter.
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Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 508E.4, the
Insurance Division hereby gives Naotice of Intended Action
to amend Chapter 48, “Viatical and Life Settlements,” lowa
Administrative Code.

The rules in Chapter 48 provide for the administration of
viatical and life settlements in this state by providing rules
under which viatical and life settlements may be made, and
safeguards by which viatical settlement providers may be
monitored and remain in good standing. The proposed
amendments update the rules to reflect recent changes to the
National Association of Insurance Commissioners (NAIC)
model regulation on viatical settlements. The Division in-
tends that lowa viatical settlement brokers and providers will
comply with these rules for all viatical settlement purchase
agreements issued on or after January 1, 2007.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Octo-
ber 17, 2006. Such written materials should be directed to
Rosanne Mead, Assistant Insurance Commissioner, lowa In-
surance Division, 330 Maple St., Des Moines, lowa 50319,
fax (515)281-3059.

Also, there will be a public hearing on October 17, 2006, at
9 a.m. in the offices of the lowa Insurance Division, 330
Maple St., Des Moines, lowa 50319, at which time persons
may present their views either orally or in writing. At the
hearing, persons will be asked to give their names and ad-
dresses for the record and to confine their remarks to the sub-
ject of the amendments.

Any persons who intend to attend a public hearing and
have special requirements, such as those relating to hearing
or mobility impairments, should contact the Division and ad-
vise of specific needs.

These amendments are intended to implement lowa Code
chapter 508E.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend paragraph 48.3(2)"e" as follows:

e. Has provided proof that the applicant is covered indi-
vidually by an errors and omissions policy for an amount of
not less than $100,000 liability per occurrence and not less
than $100,000 total annual aggregate for all claims during the
policy period.

ITEM 2. Renumber subrules 48.3(6) to 48.3(9) as 48.3(7)
to 48.3(10) and adopt the following new subrule:

48.3(6) Continuing education for viatical settlement bro-
ker.

a. A viatical settlement broker licensed as a viatical
settlement broker shall complete 36 credits of approved con-
tinuing education during each license term as set forth in
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paragraph 48.3(5)“c.” Viatical settlement broker continuing
education courses will be approved in the same manner that
insurance continuing education courses are approved pur-
suant to 191—Chapter 11. A viatical settlement broker who
successfully completes the examination for a viatical settle-
ment broker license will be deemed to have completed suffi-
cient continuing education for the license term in which the
viatical settlement broker completed the examination.

b. The required continuing education credits shall in-
clude a minimum of:

(1) Eighteen credits in life insurance;

(2) Fifteen credits in viaticals; and

(3) Three credits in ethics.

c. The viatical settlement broker may submit the same
completed credits to the division both to meet continuing
education requirements for the viatical settlement broker li-
cense and to meet the continuing education requirements for
an applicable insurance producer license.

d. The license of a viatical settlement broker who fails to
comply with this continuing education requirement shall ter-
minate.

e. An instructor of an approved continuing education
course shall be granted the same credit as a student who com-
pletes the continuing education course, and the instructor
may receive such credit once during a license term.

f. A viatical settlement broker cannot carry over from
one license term to the next continuing education credits
earned in excess of the viatical settlement broker’s license
term requirements.

g. A viatical settlement broker may receive continuing
education credit for self-study courses. A self-study course
is considered completed when the continuing education pro-
vider receives the completed examination from the viatical
settlement broker.

(1) A viatical settlement broker may receive continuing
education credit for self-study courses that are part of a rec-
ognized national designation program as described in 191—
subrule 11.5(5).

(2) A viatical settlement broker may receive continuing
education credits for self-study courses that do not meet the
requirement of subparagraph (1) if the viatical settlement
broker:

1. Submits an affidavit to the continuing education pro-
vider that the examination was independently proctored and
was completed without any outside assistance, and

2. Correctly answers at least 70 percent of the questions
presented.

h. A viatical settlement broker shall not receive continu-
ing education credit for courses taken prior to the issuance of
an initial license.

i. A viatical settlement broker cannot receive continuing
education credit for the same course twice in one license
term. A viatical settlement broker cannot receive continuing
education credit both for the classroom portion and for the
examination portion of a national designation program as de-
fined in 191—subrule 11.5(5).

j- A viatical settlement broker may elect to comply with
the continuing education requirements by taking and passing
the viatical settlement broker licensing examination.

k. A viatical settlement broker shall demonstrate com-
pliance with the continuing education requirements at the
time of license renewal. A viatical settlement broker shall
maintain a record of all continuing education courses com-
pleted by keeping the original certificates of completion for
four years after the end of the year of course completion.

NOTICES 413

I. For purposes of rule 191—48.3(508E), “credit”
means continuing education credit. One credit is 50 minutes
of instruction or reading material in an acceptable topic.

ITEM 3. Amend renumbered subrule 48.3(7), paragraph
“b,” as follows:

b. A viatical settlement broker license may be renewed
by demonstration of completion of continuing education as
required in subrule 48.3(6) and payment of $100. If renewal
is approved, the license will be renewed effective March 31
of the renewal year, will be valid for three years, and will au-
tomatically terminate on March 31 of the following renewal
year unless renewed pursuant to this subrule 48.3(7).

ITEM 4. Amend rule 191—48.8(508E) by adopting the
following new subrule:

48.8(3) Immunity from liability. No cause of action shall
arise nor shall any liability be imposed against the commis-
sioner, the commissioner’s authorized representatives or any
examiner appointed by the commissioner for any statements
made or conduct performed in good faith while carrying out
the provisions of this rule or of lowa Code chapter 508E.

ITEM 5. Amend subrule 48.9(4) as follows:

48.9(4) Before entering into a viatical settlement contract,
a viatical settlement provider shall obtain:

a. If the viator is the insured i
24-months-orless, a written statement from a licensed attend-
ing physician that the viator is of sound mind and under no
constraint or undue influence to enter into a viatical settle-
ment contract; and

b. A document in which the insured consents to the re-
lease of the insured’s medical records to a viatical settlement
provider, a viatical settlement broker and the insurance com-
pany that issued the life insurance policy covering the life of
the insured.

ARC 5401B

IOWA PUBLIC EMPLOYEES
RETIREMENT SYSTEM[495]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 97B.4 and
97B.15, the lowa Public Employees’ Retirement System
(IPERS) hereby gives Notice of Intended Action to amend
Chapter 4, “Employers,” Chapter 6, “Covered Wages,”
Chapter 11, “Application for, Modification of, and Termina-
tion of Benefits,” Chapter 12, “Calculation of Monthly Re-
tirement Benefits,” Chapter 14, “Death Benefits and Benefi-
ciaries,” and Chapter 15, “Dividends,” lowa Administrative
Code.

The following paragraphs itemize the proposed changes:

Item 1 allows an IPERS-covered employer to submit
proof that its status as a covered employer began earlier than
the date previously provided to IPERS as long as the related
IPERS coverage applies to all employees who were in cov-
ered employment as of the earlier date.
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Items 2 and 3 implement procedures related to the elec-
tronic funds transfer of employer contributions to IPERS pri-
marily for the purpose of making information about these
procedures more available to employers and other members
of the public.

Item 4 changes the contribution rates for regular class
members as provided by the legislature effective July 1,
2007.

Item 5 provides that all protection occupation service
credit shall constitute “eligible service” in determining bene-
fits entitlement under lowa Code section 97B.49C, and clari-
fies that the member’s last covered employment must be as a
sheriff or deputy sheriff in order to qualify for pre-age 55
nondisability retirement under lowa Code section 97B.49C.

Item 6 provides that, in order to be eligible for benefits un-
der lowa Code section 97B.49C, the member’s last employ-
ment must be as a sheriff or deputy sheriff.

Items 7, 13 and 14 establish procedures for counting em-
ployer contributions to various deferred compensation ar-
rangements for retired reemployed members beginning in
July 2007.

Item 8 provides an updated citation to the lowa Code.

Item 9 allows for a longer time period for evaluating the
effect of the shortened “bona fide retirement” period offered
to licensed health care workers.

Item 10 corrects a scrivener’s error regarding the increase
in the multiplier for years in excess of 22 for protection mem-
bers.

Items 11 and 12 provide additional calculation details
deemed necessary by IPERS staff to supplement the antispik-
ing provisions adopted by the legislature.

Item 15 makes changes reflecting that line-of-duty death
benefits for certain voluntary emergency services personnel
will now be paid from the general fund and not IPERS funds.

Items 16 and 17 provide for legislative changes which per-
mit new allocations to the favorable experience dividend
(FED) only if IPERS is fully funded before and after such
transfers.

There are no waiver provisions included in the proposed
amendments.

Any person may make written suggestions or comments
on the proposed amendments on or before October 17, 2006.
Such written suggestions or comments should be directed
to the IPERS Administrative Rules Coordinator, IPERS,
P.O. Box 9117, Des Moines, lowa 50306-9117. Persons who
wish to present their comments orally may contact the IPERS
Administrative Rules Coordinator at (515)281-3081. Com-
ments may also be submitted by fax to (515)281-0045 or by
E-mail to info@ipers.org.

A public hearing will be held on October 17, 2006, at
9 a.m. at IPERS, 7401 Register Drive, Des Moines, lowa, at
which time persons may present their views either orally or in
writing. Persons who attend the hearing will be asked to give
their names and addresses for the record and to confine their
remarks to the subject matter of the amendments.

These amendments are intended to implement lowa Code
chapter 97B and 2006 lowa Acts, House Files 729, 2245 and
2665.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend subrule 4.1(1), paragraph “d,” by add-
ing the following new unnumbered paragraph at the end of
paragraph “d”:

An employer may request a revised beginning date for its
status as a covered employer. The employer must submit ac-
ceptable proof to IPERS that its status as a covered employer
began earlier than the date previously provided. In such case,
the employer shall provide IPERS coverage retroactively to
all employees providing services to that employer on or after
the revised beginning date and shall pay all actuarial costs.

ITEM 2. Amend subrule 4.3(1) by adding the following
new unnumbered paragraph at the end of the subrule:

IPERS may also accept the payment of contributions
through electronic funds transfer using processes developed
by IPERS to implement these electronic transactions. The
payments and reports made utilizing the electronic transfer
system shall be made according to the procedure described in
subrule 4.3(3).

ITEM 3. Amend subrule 4.3(3) as follows:

4.3(3) Wage report and payment of contribution dead-
lines.

a. For employers filing quarterly employer remittance
advice forms and paying by check, contributions must be re-
ceived by IPERS on or before the fifteenth day of the month
following the close of the calendar quarter in which the
wages were paid i i

If the fifteenth falls on a
weekend or holiday, the remittance is due on the next regular-
ly scheduled workday.

b. For employers filing monthly employer remittance
advice forms and paying by check, contributions must be re-
ceived by IPERS on or before the fifteenth day of the month
following the close of the month in which wages were paid

. If the fifteenth falls on a
weekend or holiday, the remittance is due on the next regular-
ly scheduled workday.

c. For those employers paying by check, all contribu-
tions for the quarter must be received prior to quarterly wage
reports being entered into IPERS wage records. Mail time
must be allowed by employers mailing checks.

d. For employers paying contributions by electronic
funds transfer, the same payment schedule must be followed
as for those employers paying by check; however, wage re-
ports and contributions may be submitted at the same time.

ITEM 4. Amend subrule 4.6(1) by adding new paragraph
“c” as follows:

c. Effective July 1, 2007, and, except as otherwise pro-
vided by law, the following contribution rates shall be effec-
tive for members described in this subrule:

Current | July 1, 2007 | July 1, 2008 | July 1, 2009 | July 1, 2010
Combined rate 9.45% 9.95% 10.45% 10.95% 11.45%
Employer 5.75% 6.05% 6.35% 6.65% 6.95%
Employee 3.70% 3.90% 4.10% 4.30% 4.50%
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ITEM 5. Amend subrule 4.6(5) as follows:

4.6(5) Regularservice reclassified-as-special-service Ser-
vice reclassification.

a. Exeept Prior to July 1, 2006, except as otherwise in-
dicated in the implementing legislation or these rules, for a
member whose prior regular service position is reclassified
by the legislature as a special service position, all prior ser-
vice by the member in such regular service position shall be
coded by IPERS staff as special service if certified by the em-
ployer as constituting special service under current law. No
additional contributions shall be required by regular service
reclassified as special service under this paragraph.

b. Effective July 1, 2006, for a member whose prior regu-
lar service position isreclassified by the legislature as a spe-
cial service position, all prior service by the member in such
regular service position shall continue to be coded by IPERS
staff asregular service unless the legidature specifically pro-
vides in its legislation for payment of the related actuarial
costs of such reclassified service as required under lowa
Code section 97B.65 as amended by 2006 lowa Acts, House
File 729, section 10.

ITEM 6. Amend rule 495—4.6(97B) by adding new sub-
rule 4.6(6) and renumbering existing subrules 4.6(6) and
4.6(7) as 4.6(7) and 4.6(8), respectively:

4.6(6) Effective July 1, 2006, in the determination of a
sheriff’s or deputy sheriff’s eligibility for benefits and the
amount of such benefits under lowa Code section 97B.49C,
all protection occupation service credits for that member
shall count toward the total years of eligible service as a sher-
iff or deputy sheriff. However, this subrule shall not be
construed to alter the statutory requirement that a sheriff or
deputy sheriff must be employed as a sheriff or deputy sheriff
at termination of covered employment in order to qualify for
benefits under lowa Code section 97B.49C as amended by
2006 lowa Acts, House File 2245, section 5.

ITEM 7. Amend rule 495—6.3(97B) by adding new sub-
rule 6.3(13) as follows:

6.3(13) Employer contributions as remuneration counted
against the reemployment earnings limit. Employer con-
tributions made on behalf of retired reemployed members to
tax qualified and nonqualified retirement and deferred com-
pensation plans and to other fringe benefit arrangements, ex-
cluding health insurance plans and programs, shall constitute
remuneration from employment which shall be applied to the
reemployment earnings limits and reductions set forth under
rule 495—12.8(97B). Such contributions, even if counted as
remuneration hereunder, shall not be counted as covered
wages, unless the facts in the particular case indicate that, un-
der the circumstances, the arrangement should be treated as
covered wages under rules 495—6.1(97B) through 495—
6.5(97B). Nonelective employer contributions to the follow-
ing shall constitute remuneration when determining reem-
ployment earnings limits: tax qualified retirement and de-
ferred compensation plans, all nonqualified retirement plans
and deferred compensation arrangements, IRAs, rabbi, secu-
lar, and other trust arrangements, split dollar and other life
insurance arrangements, and long-term care insurance.

ITEM 8. Amend subrule 11.2(5) as follows:

11.2(5) Mandatory distribution of small inactive ac-
counts. As soon as practicable after July 1, 2004, IPERS
shall distribute small inactive accounts to members and bene-
ficiaries as authorized in 2004-lowa-ActsHouse File 2262;
section28 lowa Code section 97B.48(5).

ITEM 9. Amend subrule 11.5(2), introductory paragraph,
as follows:

11.5(2) Bona fide retirement—Ilicensed health care pro-
fessionals. For retirees whose first month of entitlement is no
earlier than July 2004 and no later than June-2006 June 2010,
a retiree who is reemployed as a “licensed health care profes-
sional” by a “public hospital” does not have a bona fide re-
tirement until all employment with covered employers is ter-
minated for at least one month. In order to receive retirement
benefits, the member must file a completed application for
benefits form before returning to any employment with a
covered employer.

ITEM 10. Amend subparagraph 12.1(6)" f” (4) as follows:

(4) For each member retiring on or after July 1, 2003, 60
percent plus, if applicable, an additional -25 .375 percent for
each additional quarter of eligible service beyond 22 years of
service (the “applicable years”), not to exceed a total of 12
additional percentage points.

ITEM 11. Amend subrule 12.1(7) as follows:

12.1(7) Average covered wages.

a. “Three-year average covered wage” means a mem-
ber’s covered calendar year wages averaged for the highest
three years of the member’s service. However, if a member’s
final quarter of a year of employment does not occur at the
end of a calendar year, IPERS may determine the wages for
the third year by computing the final quarter or quarters of
wages to complete the year. The computed year wages shall
not exceed the maximum covered wage in effect for that cal-
endar year. Furthermore, for members whose first month of
entitlement is January of 1999 or later, the computed year
shall not exceed the member’s highest actual calendar year of
covered wages by more than 3 percent. Effective July 1,
2007, a member’'s high three-year average wage shall be the
greater of (1) the member’s high three-year average covered
wage based on covered wages reported through June 30,
2007; or (2) the member’s high three-year average covered
wage after application of the antispiking control as described
in paragraph “c” below.

b. No change.

c. Antispiking limit on the growth of a member’s high
three-year average.

(1) Selection of the control year shall give highest priority
to calendar years of wagesin which there are four quarters of
service credit for wages on file not used in the high three-year
average wage calculation. For example, if the member re-
celves $20,000 of wages for a calendar year with four quar-
ters of service credit for wages, and the member also hasre-
ceived $30,000 of wages for a calendar year with three quar-
ters of service credit for wages, the control year selection
process shall give preference to the calendar year with
$20,000 of reported wages.

(2) “ Service credit for wages’ means service credit re-
corded for:

1. Quartersinwhich the member receives covered wages
from covered employment.

2. Quarters in which the member is credited with cov-
ered wages due to a military leave.

3. Quartersin which the member would have had cov-
ered wages but for the application of the IRS covered wage
limitations.

4. Quartersin which an employee of a nine-month insti-
tution receives service credit for a qualifying leave of ab-
sence under 495—subrule 7.1(2).

5. Quartersin which a legidator, legislative employee,
or elected official receives service credit for employment.
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(3) If none of the calendar years of wages that fall outside
of the high three-year average wage calculation have service
credit for wages reported in all four quarters, the control
year will then be the lowest of the high three calendar years
of wages with service credit for wagesin all four quarters be-
ing used in the high three-year average wage calculation.

(4) If none of the wage years used in the high three-year
average wage calculation have service credits for wages re-
ported in all four quarters, the control year will then revert to
the highest calendar year of wages not included in the high
three-year average wage calculation, regardless of whether
there are fewer than four quarters with service credits for
wages on file.

(5) For high three-year average wage calculations that
utilize the computed year, the control year may be the calen-
dar year fromwhich the* average quarters’ used in the com-
puted year are drawn. However, the control year cannot be
the computed year, as the computed year will never be a cal-
endar year with service credit for wagesin all four quarters.

ITEM 12. Amend subrule 12.2(1) as follows:

12.2(1) The initial monthly benefit for the retired member
will be calculated utilizing the hi
wages that have been reported as of the member’s retirement
and subject to the requirements of subrule 12.1(7). When the
final quarter(s) of wages is reported for the retired member, a
recalculation of beneflts WI|| be performed by IPERS to de-

redetermine the member’s benefit
amount. In cases where the recalculation determines that the
benefit will be changed, the adjustment in benefits will be
made retroactive to the first month of entitlement. The
wages for the “computed year” shall not exceed the highest
covered wage ceiling in effect during the member’s period of
employment.

ITEM 13. Amend subrule 12.8(2), paragraph “
lows:

c. A member may elect in writing to have the member’s
monthly retirement allowance suspended in the month in
which the member’s remuneration exceeds the amount of re-
muneration permitted under this rule in lieu of receiving a re-
duced retirement allowance under paragraph “a” of this sub-
rule. If the member’s retirement allowance is not suspended
timely, the overpayment will be recovered pursuant to para-
graph “a” of this subrule. The member’s retirement allow-
ance shall remain suspended until the earlier of January of the
following calendar year or the member’s termination of cov-
ered employment. The member’s election shall remain bind-
ing until revoked in writing. Effective July 1, 2007, “ remu-
neration” shall include those amounts as described in 495—
subrule 6.3(13).

ITEM 14. Amend subrule 12.8(3) as follows:

12.8(3) A member who is reemployed in covered employ-
ment after retirement may, after again retiring from employ-
ment, request a recomputation of benefits. The member’s re-
tirement benefit shall be increased if possible by the addition
of a second annuity, which is based on years of reemploy-
ment service, reemployment covered wages and the benefit
formula in place at the time of the recomputation. A maxi-
mum of 30 years of service is creditable to an individual re-
tired member. 1f a member’s combined years of service ex-
ceed 30, a member’s initial annuity may be reduced by a frac-
tion of the years in excess of 30 divided by 30. The second
retirement benefit will be treated as a separate annuity by

c,” as fol-

IPERS. Any contributions that cannot be used in the recom-
putation of benefits shall be refunded to the employee and the
employer.

Effective July 1, 1998, a member who is reemployed in
covered employment after retirement may, after again termi-
nating employment for at least one full calendar month, elect
to receive a refund of the employee and employer contribu-
tions made during the period of reemployment in lieu of a
second annuity. If a member requests a refund in lieu of a
second annuity, the related service credit shall be forfeited.

Effective July 1, 2007, employer contributions described
in 495—subrule 6.3(13) shall constitute “ remuneration” for
purposes of applying the reemployment earnings limit and
deter mining reductions in the member’s monthly benefits but
shall not be considered covered wages for |PERS benefits
calculations.

ITEmM 15. Amend 495—Chapter 14 by adding the fol-
lowing new rule:

495—14.14(97B) Proceduresfor deaths of certain volun-
tary emergency services personnel occurringin theline of
duty. Effective July 1, 2006, for a member who dies while
performing the functions of a voluntary emergency services
provider as described under lowa Code section 85.61 or
147A.1, benefits for deaths occurring in the line of duty shall
be paid pursuant to lowa Code section 100B.11 and not under
lowa Code section 97B.52 as amended by 2006 lowa Acts,
House File 2665, section 2.

ITEM 16. Amend subrule 15.2(1) as follows:

15.2(1) Allocation of favorable experience. The system
shall annually-allocate, following the first annual actuarial
evaluation in which IPERSis found to be fully funded, deter-
mine by rule the allocation of the system’s favorable actuarial
experience, if any, between the reserve account created under
lowa Code section 97B.49F(2) and the remainder of the re-

tirement fund according-to-the following-schedule.

%mmm%@%@m%%

Qod%ecﬂen%l@F—@)—c— Effectlve July 1, 2006 IPERS
shall in no event credit amounts attributable to favorable ex-
perience to the FED reserve account, unless IPERS s fully
funded and will remain fully funded after such amounts are
credited to the FED reserve account. “ Fully funded” means
that the funded ratio as determined under 2006 lowa Acts,
House File 729, section 1, remains at least 100 percent fol-
lowing the allocation of favorable experience to the FED re-
serve account.

ITEmM 17. Rescind and reserve subrule 15.2(5).
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LABOR SERVICES DIVISION[875] NATURAL RESOURCES
Notice of Intended Action DEPARTM ENT[561]

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 91C.6, the
Labor Commissioner hereby gives Notice of Intended Action
to amend Chapter 150, “Construction Contractor Registra-
tion,” lowa Administrative Code.

The proposed amendments strike the requirement that
contractors using more than one name obtain separate regis-
tration numbers for each name and change the format of reg-
istration numbers.

The purpose of these amendments is to implement legisla-
tive intent.

If requested by the close of business on October 31, 2006,
a public hearing will be held on November 1, 2006, at 9 a.m.
in the Stanley Room at 1000 East Grand Avenue, Des
Moines, lowa. Interested persons will be given the opportu-
nity to make oral statements and file documents concerning
the proposed amendments. The facility for the oral presenta-
tions is accessible to and functional for persons with physical
disabilities. Persons who have special requirements should
telephone (515)242-5869 in advance to arrange access or
other needed services.

Interested persons may submit written data, views, or
arguments to be considered in adoption no later than Novem-
ber 1, 2006, to the Division of Labor Services, 1000 East
Grand Avenue, Des Moines, lowa 50319-0209. Comments
may be sent electronically to kathleen.uehling@iwd.state.
ia.us.

These amendments are intended to implement lowa Code
chapter 91C.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend rule 875—150.3(91C) as follows:

875—150.3(91C) Registration required. Before perform-
ing any construction work in this state, a contractor shall be
reglstered with the division. Jiarcentracter—do%busmessun-

ing-business. A joint venture is an independent entity and
shall be registered independently.

ITEM 2. Amend rule 875—150.7(91C) as follows:

875—150.7(91C) Registration number issuance. Within
30 days of receipt of a completed application, the commis-
sioner will issue to the contractor a public registration num-

ber The reglstratlon number will b&aiwe—@g#number—fel-

consstof theletter “ C” followed by S|X unlque dIgItS. ;

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 455A.4, the
Director of the Department of Natural Resources hereby
gives Notice of Intended Action to rescind Chapter 7, “Rules
of Practice in Contested Cases,” lowa Administrative Code,
and to adopt a new Chapter 7 with the same title.

The purpose of this amendment is to make changes to
Chapter 7 which address recurring procedural issues and to
clarify practices of the Department.

The Department is an “umbrella” agency, and these
changes will be made applicable to all parts of this umbrella
agency in subsequent rule-making actions by the Director for
the Energy and Geological Resources Division[565], by the
Environmental Protection Commission [567], by the Natural
Resource Commission[571], and by the State Advisory
Board for Preserves[575].

Any interested persons may make written suggestions or
comments regarding the proposed amendment no later than
4:30 p.m. on October 17, 2006. Written comments should be
directed to Anne Preziosi, Department of Natural Resources,
Air Quality Bureau, 7900 Hickman, Urbandale, lowa 50322;
telephone (515)281-6243; fax (515)242-5094. Requests for
a public hearing regarding this rule making must be sub-
mitted in writing to the above address by the above date.

These rules are intended to implement lowa Code sections
17A.3 and 455A.4.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Rescind 561—Chapter 7 and adopt the following new
chapter in lieu thereof:

CHAPTER 7
RULES OF PRACTICE IN CONTESTED CASES

561—7.1(17A,455A) Scope and applicability. This chap-
ter applies to contested case proceedings conducted by the de-
partment of natural resources, as defined in rule 561—
7.2(17A,455A). Nothing in this chapter shall be construed to
grant a right to a contested case proceeding when the lowa
Code does not specifically provide for a contested case, ex-
cept that vendor appeal contested case proceedings may be
conducted according to the provisions of 561—Chapter 8.

561—7.2(17A,455A) Definitions. When used in this chap-
ter:

“Agency” means the commission or the director, as ap-
propriate, having statutory jurisdiction over a particular con-
tested case.

“Commission” means the natural resource commission or
the environmental protection commission, as designated in
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lowa Code chapter 455A as having appellate jurisdiction
over a particular matter.

“Contested case” means a proceeding defined by lowa
Code section 17A.2(5) and includes any matter defined as a
no factual dispute contested case under lowa Code section
17A.10A.

“Department” means the department of natural resources.

“Director” means the director of the department or an au-
thorized representative.

“Party” means a person named and admitted as a party.

“Presiding officer” means an administrative law judge
employed by the department of inspections and appeals or
the agency, as provided in rule 561—7.7(17A,455A).

“Proposed decision” means the presiding officer’s recom-
mended findings of fact, conclusions of law, decision, and or-
der in a contested case in which the agency did not preside.

561—7.3(17A,455A) Timerequirements.

7.3(1) Computation. In computing any period of time
prescribed or allowed by this chapter or by an applicable stat-
ute, the day of the act, event or default from which the desig-
nated period begins to run shall not be included. The last day
of the period shall be included, unless it is a Saturday, Sunday
or legal holiday; otherwise Saturdays, Sundays and legal hol-
idays shall be included in computing the period.

7.3(2) Change. Except for good cause stated in the record,
the presiding officer shall afford all parties an opportunity to
be heard or to file written arguments before extending or
shortening the time to take any action. When by these rules,
or by notice given under them, an act is required or allowed to
be done within a specified period of time, the presiding offi-
cer may, at any time, exercise discretion and may:

a.  With or without motion or notice, for good cause, or-
der the period extended if a request is made before the expira-
tion of the period originally prescribed or as extended by a
previous order, or

b. Upon motion made after the expiration of the speci-
fied period, permit the act to be done where the failure to act
was the result of excusable neglect, except as provided in rule
561—7.13(17A,455A).

7.3(3) Mail. Any documents filed with the department by
mail pursuant to these rules shall be deemed filed on the date
of postmark.

561—7.4(17A,455A) Appeal.

7.4(1) Time. Any person appealing an action of the de-
partment shall file a written notice of appeal within 30 days
of receipt of notice of the department’s action, unless a short-
er time period is specified by a particular statute or rule gov-
erning the subject matter or by the agency action in question.
The written notice of appeal shall be filed with the director
with a copy to the Bureau Chief, Legal Services Bureau, De-
partment of Natural Resources, 502 East 9th Street, Des
Moines, lowa 50319.

7.4(2) Content. Each appeal shall contain:

a. The name and address of the appellant,

b. A description of the specific portion or portions of the
agency action that are being appealed, and

c. A short and plain statement of the reasons the specific
agency action is being appealed.

561—7.5(17A ,455A) Commencement of contested case—
notice of hearing.

7.5(1) Transmittal of appeal. Except as provided in sub-
rule 7.5(2), the department shall transmit the appeal and re-
quest for a contested case proceeding to the department of in-
spections and appeals, or shall otherwise transmit the appeal
to the presiding officer, when it determines that the appeal
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was timely filed and the requester is entitled to a contested
case proceeding. When the appeal is from an administrative
order, the order shall be transmitted with the appeal.

7.5(2) Petition from the department. After the department
seeks to suspend or revoke a permit or license, institute li-
censee disciplinary proceedings, or otherwise commence a
contested case, it shall file a petition as described in subrule
7.12(12).

7.5(3) Notice of hearing issued. A contested case com-
mences when a notice of hearing is delivered to a party. A
notice of hearing will be prepared and issued by the presiding
officer when:

a. The department receives a notice of appeal from a per-
son other than the department, or

b. A petition from the department is filed, as provided in
subrule 7.5(2).

7.5(4) Delivery of notice of hearing. Delivery of the no-
tice of hearing may occur by personal service or publication
as provided in the lowa Rules of Civil Procedure; by certified
mail, return receipt requested; or as otherwise required by
statute.

7.5(5) Contents of notice of hearing. The notice of hear-
ing shall contain the following information:

a. ldentification of the parties, including the name, ad-
dress and telephone number of the person who will act as ad-
vocate for the agency or the state and identification of all the
parties’ counsel where known;

b. A statement of the time, place and nature of the hear-
Ing;

c. A statement of the legal authority and jurisdiction un-
der which the hearing is to be held;

d. A reference to the particular section of the statutes and
rules involved;

e. Ashort and plain statement of the matters asserted. If
the agency or other party is unable to state the matters in de-
tail at the time the notice is served, then initial notice may be
limited to a statement of the issues involved. Thereafter,
upon application, a more definite and detailed statement shall
be furnished,;

f. Reference to the procedural rules governing informal
settlement;

g. Identification of the presiding officer, if known, or if
not known, then a description of who will serve as presiding
officer (e.g., agency head, members of multimembered
agency head, or administrative law judge from the depart-
ment of inspections and appeals);

h. The time within which a petition or answer must be
filed; and

i. Inthose cases where the department files the petition
pursuant to the provisions of subrule 7.5(2), the notice shall
include a copy of the petition and a statement that, in the
event an answer is not timely filed in accordance with these
rules, judgment may be entered for the relief requested in the
petition.

7.5(6) Time for response to notice of hearing. A person
served with a notice of hearing shall file a petition or answer
as required by subrule 7.12(1) or 7.12(2) within 20 days of
receipt of the notice of hearing. Failure to file shall, upon
motion, result in the presiding officer entering a default
against the person failing to file.

561—7.6(17A,455A) Informal settlement negotiations.
7.6(1) Informal settlement encouraged. Unless precluded
by statute, informal settlement of controversies is encour-
aged when those controversies may culminate in contested
case proceedings according to the provisions of lowa Code
chapter 17A and these rules. However, this rule shall not be
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construed to require any party other than the department to
utilize informal procedures or to settle the controversy pur-
suant to informal procedures.

7.6(2) Opportunity to pursue informal settlement. A party
to a contested case may request an opportunity to pursue in-
formal settlement. The request shall be in writing and shall
be delivered to the director with a copy to the Bureau Chief,
Legal Services Bureau, Department of Natural Resources,
502 East 9th Street, Des Moines, lowa 50319. Upon receipt
of the request, further proceedings shall be delayed and no
contested case hearing date shall be set, except in the case of
emergency orders as provided in rule 561—7.18(17A,
455A). Informal settlement negotiations may include verbal
or written communications between or among parties. At the
request of any party, the appeal shall be transmitted to the de-
partment of inspections and appeals. Settlement negotiations
may continue following transmittal.

561—7.7(17A,455A) Presiding officer. Except as other-
wise provided in this rule, an administrative law judge
employed by the department of inspections and appeals shall
preside at contested case hearings.

7.7(1) On motion of a party or on its own motion, the
agency may order that the hearing be conducted before the
agency or one or more members thereof. Any party who
wishes to request that the presiding officer assigned to render
a proposed decision be an administrative law judge
employed by the department of inspections and appeals must
file a written request within 10 days after service of a notice
of hearing which identifies or describes the presiding officer
as the agency head or members of the agency. The agency
may deny the request only upon a finding that one or more of
the following reasons apply:

a. Neither the agency nor any officer of the agency under
whose authority the contested case is to take place is a named
party to the proceeding or a real party in interest to that pro-
ceeding (i.e., there is no conflict of interest because the
agency would not act as both party and adjudicator in the
contested case proceeding).

b. There is a compelling need to expedite issuance of a
final decision in order to protect the public health, safety, or
welfare.

c. The case involves significant policy issues of first im-
pression that are inextricably intertwined with the factual is-
sues presented.

d. The demeanor of the witnesses is likely to be disposi-
tive in resolving the disputed factual issues.

e. Funds are unavailable to pay the costs of an adminis-
trative law judge and an interagency appeal.

f. The request was not timely filed.

g. The request is not consistent with a specified statute.

7.7(2) The agency shall issue a written ruling specifying
the grounds for its decision within 20 days after a request for
an administrative law judge is filed.

7.7(3) In a hazardous waste facility site licensing proceed-
ing pursuant to lowa Code section 455B.446, the hearing
shall be before the environmental protection commission,
with at least a quorum present, and with an administrative
law judge present to assist the commission in ensuring that
the requirements of lowa Code chapter 17A are met.

561—7.8(17A,455A) Disgualification of presiding officer.

7.8(1) Grounds for disqualification.

a. A presiding officer shall not participate in the making
of a proposed or final decision if the individual has investi-
gated, prosecuted or advocated in connection with that case,
the specific controversy underlying that case, or another
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pending factually related controversy that may culminate in a
case involving the same parties.

b. A presiding officer shall not be subject to the author-
ity, direction or discretion of any person who has investi-
gated, prosecuted or advocated in connection with that case,
the specific controversy underlying that case or a pending
factually related case or controversy involving the same par-
ties.

c. A member of an agency having jurisdiction of a case
shall not participate in the making of a final decision or order
if the member is employed by, receives directly or indirectly
personal income from, or has other substantial connection
with a person subject to permit or enforcement action pend-
ing before the agency if that person would be substantially
affected by the outcome of the case.

d. A presiding officer shall not be biased for or against
any party.

7.8(2) Affidavit asserting disqualification.

a. A party may file an affidavit asserting disqualification
of a presiding officer under this subrule at any time, except
that an affidavit against a member of the commission on ap-
peal or review of the proposed decision shall be filed prior to
any hearing on appeal or review of the proposed decision. A
determination as to whether that individual should partici-
pate shall be made by the agency before further participation
by that individual.

b. Any party to a contested case proceeding may file an
affidavit alleging a violation of subrule 7.8(1), and the
agency shall determine the matter as part of the record in the
contested case. When an agency makes such a determination
with respect to any agency member, that determination shall
be subject to de novo judicial review in any appeal of the con-
tested case decision.

561—7.9(17A,455A) Separation of functionsand ex parte
communications.

7.9(1) Separation of functions. A staff attorney for the de-
partment shall perform the investigative and prosecuting
functions for the department. Additional employees of the
department may be designated by the director to perform
these functions as necessary during the course of the case.
No person performing these functions shall participate or ad-
vise in any decision arising out of that case except as witness
or counsel in public proceedings.

7.9(2) Communications initiated by administrative law
judge or agency member.

a. Except as provided in paragraphs 7.9(2)“b” and “c,”
or unless required for the disposition of ex parte matters spe-
cifically authorized by statute, following issuance of the no-
tice of hearing, the presiding officer and members of the
agency having jurisdiction of the case shall not communi-
cate, directly or indirectly, in connection with any issue of
fact or law in that case with any person or party or representa-
tive of any party, or any other person with a direct or indirect
interest in such case. Persons who jointly act as presiding of-
ficer in a pending contested case may communicate with
each other without notice or opportunity for parties to partici-
pate to the extent permitted or allowed by lowa Code chapter
21, “Official Meetings Open to Public (Open Meetings).”

b. The presiding officer having jurisdiction of a case
may communicate in connection with issues of fact or law in
the case, upon notice and opportunity for all parties to partici-
pate. Where members of the agency are acting as the presid-
ing officer(s), they may communicate in connection with is-
sues of fact or law in the case, upon notice and opportunity
for all parties to participate and to the extent permitted by
lowa Code chapter 21, “Official Meetings Open to Public
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(Open Meetings).” Notice of the time and place of the dis-
cussion and the issues of fact or law to be discussed shall be
delivered by first-class mail to the parties. The discussion
shall not extend to issues of fact or law not specified in the
notice unless all parties participate in the discussion. The
time of the discussion shall not be sooner than ten days after
receipt of the notice.

c. The presiding officer or members of the agency hav-
ing jurisdiction of the case may communicate with members
of the department and may have the aid and advice of persons
other than those with a personal interest in, or those engaged
in personally investigating, prosecuting or advocating in, ei-
ther the case under consideration or a pending factually re-
lated case involving the same parties, as long as those persons
do not directly or indirectly communicate to the presiding of-
ficer any ex parte communications they have received of a
type that the presiding officer would be prohibited from re-
ceiving or that furnish, augment, diminish, or modify the evi-
dence in the record. All employees of the department other
than those performing the investigative and prosecuting
functions in the case shall be available to advise the agency
and presiding officer on any of those employees’ functions
relating to the case and any appeal, provided communica-
tions with those employees meet the above specifications.

7.9(3) Communications initiated by parties.

a. Unless required for the disposition of ex parte matters
specifically authorized by statute, parties, including the de-
partment, or their representatives in a case, and persons with
a direct or indirect interest in such a case, shall not communi-
cate directly or indirectly in connection with any issue of fact
or law in that case with the presiding officer or members of
the agency having jurisdiction of the case, except upon notice
and opportunity for all parties to participate, as provided in
paragraph 7.9(2)“b.”

b. Promptly after being assigned to serve as presiding of-
ficer at any stage in a contested case proceeding, a presiding
officer shall disclose to all parties material factual informa-
tion received through ex parte communication prior to such
assignment, unless the factual information has already been
or shortly will be disclosed pursuant to lowa Code section
17A.13(2) or through discovery. Factual information con-
tained in an investigative report or similar document need not
be separately disclosed by the presiding officer as long as
such documents have been or will shortly be provided to the
parties.

c. The presiding officer or members of the agency
should refuse to discuss issues of fact or law with parties un-
less notice and opportunity for hearing has been given to all
parties. A copy of any written ex parte communication or
summary of oral ex parte communication received from a
party, which directly or indirectly relates to any issue of fact
or law in the case, shall be transmitted by the presiding offi-
cer to the other parties, and the presiding officer shall include
the written communication or summary in the record.

d. Communications with the presiding officer involving
uncontested scheduling or procedural matters do not require
notice or opportunity for parties to participate. Parties should
notify other parties prior to initiating such contact with the
presiding officer when feasible, and shall notify other parties
when seeking to continue hearings or other deadlines.

e. The presiding officer may require the recipient of a
prohibited communication to submit the communication if
written or a summary of the communication if oral for inclu-
sion in the record of the proceedings.

f. The presiding officer may render a proposed or final
decision imposing appropriate sanctions, including default,
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for violations of rule 561—7.9(17A,455A); make a decision
against the offending party; or censure, suspend or revoke the
privilege to practice before the agency.

561—7.10(17A,455A) Consolidation and severance.

7.10(1) Consolidation. The presiding officer may consol-
idate any or all matters at issue in two or more contested case
proceedings where:

a. The matters at issue involve common parties or com-
mon questions of fact or law;

b. Consolidation would expedite and simplify consider-
ation of the issues involved; and

c. Consolidation would not adversely affect the rights of
any of the parties to those proceedings.

7.10(2) Severance. The presiding officer may, for good
cause shown, order any contested case proceeding or a por-
tion thereof severed.

561—7.11(17A,455A) Intervention.

7.11(1) Motion to intervene. A motion for leave to inter-
vene in a contested case proceeding shall state the grounds
for the proposed intervention, the position and interest of the
proposed intervener, and the possible impact of intervention
on the proceeding. A proposed answer or petition in inter-
vention shall be attached to the motion. Any party may file a
response within 20 days of receipt of the motion to intervene
unless the time period is extended or shortened by the presid-
ing officer.

7.11(2) When filed. Motion for leave to intervene shall be
filed as early in the proceeding as possible to avoid adverse
impact on existing parties or the conduct of the proceeding.
Unless otherwise ordered, a motion for leave to intervene
shall be filed before the prehearing conference, if any, or at
least 20 days before the date scheduled for hearing. Any later
motion must contain a statement of good cause for the failure
to file in a timely manner. Unless inequitable or unjust, an
intervener shall be bound by any agreement, arrangement, or
other matter previously raised in the case. Requests by un-
timely interveners for continuances which would delay the
proceeding will ordinarily be denied.

7.11(3) Grounds for intervention. The movant shall dem-
onstrate that:

a. Intervention would not unduly prolong the proceed-
ings or otherwise prejudice the rights of existing parties;

b. The movant is likely to be aggrieved or adversely af-
fected by a final order in the proceeding; and

c. The interests of the movant are not adequately repre-
sented by existing parties.

7.11(4) Effect of intervention. If appropriate, the presid-
ing officer may order consolidation of the petitions and briefs
of different parties whose interests are aligned with each oth-
er and limit the number of representatives allowed to partici-
pate actively in the proceeding. A person granted leave to in-
tervene is a party to the proceeding. The order granting inter-
vention may restrict the issues that may be raised by the inter-
vener or otherwise condition the intervener’s participation in
the proceeding.

561—7.12(17A,455A) Pleadings. Pleadings are the parties’
written statements of their respective claims or defenses.
They do not include motions. The only allowable pleadings
shall be the petition and the answer.

7.12(1) Petition.

a. Who must file. In all cases where an action of the de-
partment is appealed, the party aggrieved by the action shall
file the petition. In those cases where the department seeks to
suspend or revoke a license or permit, the department shall
file the petition.
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b. Time for filing. Any petition required to be filed by a
party other than the department shall be filed within 20 days
of receipt of the notice of hearing, unless the presiding officer
allows additional time.

c. Content. The petition shall include all of the follow-
ing items, in separately numbered paragraphs:

(1) The basis for the agency’s jurisdiction over the matter;

(2) A detailed discussion of the relief demanded and the
supporting facts, including any supporting documentation
relied upon for relief;

(3) The particular provisions of the statutes and rules in-
volved;

(4) The name(s) of the party or parties on whose behalf
the petition is filed; and

(5) The name, address and telephone number of the peti-
tioner and the petitioner’s attorney, if any.

7.12(2) Answer.

a. Who must file. In all cases where an action of the de-
partment is appealed, the department shall file the answer. In
those cases where the department seeks to suspend or revoke
a license or permit, the holder of the license or permit shall
file the answer.

b. Time for filing. The answer shall be filed within 20
days of receipt of the petition.

c. Content of answer. The answer shall state on whose
behalf it is filed and shall specifically admit or deny each al-
legation or paragraph of the petition. It shall state any facts
deemed to show a defense; it may raise points of law appear-
ing on the face of the petition; and it may contain as many de-
fenses, legal or equitable, as the pleader may claim, which
defenses may be inconsistent. The answer also shall state the
name, address and telephone number of the person filing the
answer and the person’s attorney, if any.

d. Matters admitted and defenses waived. Any allega-
tion in the petition not denied in the answer shall be deemed
admitted. Any defense not raised in the answer which could
have been raised at that time on the basis of facts then known
shall be deemed waived, except for subject matter jurisdic-
tion.

e. Failure to answer. If the party required by this subrule
to file an answer fails to file an answer within 20 days of re-
ceipt of the notice of hearing or petition, a default shall, upon
motion, be entered by the presiding officer.

7.12(3) Amendment. Any notice of hearing, petition, or
other charging document (document asserting a party’s posi-
tion) may be amended before a responsive pleading has been
filed. Amendments to pleadings after a responsive pleading
has been filed and to an answer may be allowed with the con-
sent of the other parties or in the discretion of the presiding
officer who may impose terms or grant a continuance.

7.12(4) Form. All pleadings shall:

a. Contain a caption in the following form:

BEFORE THE IOWA DEPARTMENT OF NATURAL
RESOURCES, DES MOINES, IOWA

IN THE MATTER OF (NAME OF
(NAME OF PARTY OTHER PLEADING)
THAN THE DEPARTMENT) NO.

b. Be legibly printed or typewritten on white paper. The
impression shall be on one side of the paper only and the lines
shall be double-spaced, except quotations of two or more
lines, which shall be single-spaced and indented. Standard
letter-size paper (82" x 11”) shall be used.
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c. Be signed by the person filing the pleading.

7.12(5) Filing and service of pleadings. The original of all
pleadings shall be filed with the presiding officer, and a copy
of all pleadings shall be contemporaneously served upon the
other parties. Filing and service of pleadings shall be by first-
class mail or personal service. No return of service shall be
required.

7.12(6) Docketing. Upon receipt of a pleading, the pre-
siding officer shall docket the pleading in a docket kept for
that purpose and shall assign a number to the case which shall
be placed on all subsequent pleadings filed in the case.

561—7.13(17A,455A) Defaults.
7.13(1) Defaults defined. A party shall be in default when
it:

a. Fails to file a pleading within the time prescribed for
filing of the pleading;

b. Withdraws a pleading without permission to replead;

c. Fails to comply with any order of the presiding offi-
cer; or

d. Fails to appear for a contested case proceeding after
proper service of notice. If a party fails to appear and partici-
pate in a contested case proceeding after proper service of no-
tice, then the presiding officer may, if no adjournment is
granted, enter a default decision or proceed with the hearing
and render a decision on the merits in the absence of the par-
ty. If a decision on the merits is rendered, the sole remedy to
set aside the judgment is a motion to vacate made consistent
with the provisions of subrule 7.17(7).

7.13(2) How entered. If a party is in default, the presiding
officer on motion of the adverse party shall enter the default
against the party.

7.13(3) Contents of decision. A default decision shall
contain the presiding officer’s reasons for the decision. A de-
fault decision may award any relief consistent with the re-
quest for relief made in the petition and embraced in its is-
sues. Unless the defaulting party has appeared before the
presiding officer, the relief shall not exceed the demand for
relief. A default decision may provide either that the default
decision is to be stayed pending a timely motion to set aside
or that the default decision is to take effect immediately.

7.13(4) Setting aside default.

a. [For good cause shown, the presiding officer may set
aside a default or order thereon due to mistake, inadvertence,
surprise, excusable neglect or unavoidable casualty. The ex-
clusive remedy for an order based on default shall be a timely
motion to set aside the default.

b. A motion to set aside a default must be filed promptly
after the discovery of the grounds, but in no case shall the
motion be filed more than ten days after receipt of the order.
Default decisions shall become final agency action unless a
motion to set aside the default is timely filed.

(1) Contents of motion. A motion to set aside a default
shall state all facts relied upon by the moving party and shall
establish that good cause existed for that party’s default sta-
tus. If the party is in default due to failure to appear for a con-
tested case proceeding, then each fact so stated must be sub-
stantiated by at least one sworn affidavit of a person with per-
sonal knowledge of each such fact, which affidavit(s) must
be attached to the motion.

(2) Further appeal stayed. The time for further appeal of a
decision for which a motion to set aside the default has been
filed is stayed pending a decision on the motion to set aside
the default.

(3) When granted. The burden of proof to show good
cause to set aside the default due to mistake, inadvertence,
surprise, excusable neglect or unavoidable casualty is on the
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moving party. Adverse parties shall be allowed to conduct
discovery as to the issue of good cause and to present evi-
dence on the issue prior to a decision on the motion, if a re-
quest to do so is included in that party’s timely filed response
to the motion.

7.13(5) Appeal of denial of motion to set aside default.

a. If a timely motion to set aside a default is denied, it
may be followed by an appeal to the agency having jurisdic-
tion of the matter. The issues on appeal are limited to the
grounds for denial of the motion to set aside default. Review
is limited to whether the denial of the motion was arbitrary or
capricious and whether there is a showing of good cause to
set aside default due to mistake, inadvertence, surprise, ex-
cusable neglect or unavoidable casualty.

b. Upon a finding by the agency of good cause, the de-
fault shall be set aside. The hearing shall be completed, with
proper notice, before appeal on the subject matter of the case
shall be permitted.

561—7.14(17A,455A) Prehearing procedures.

7.14(1) No factual dispute contested cases. If the parties
agree that no dispute of material fact exists as to a matter that
would be a contested case if such dispute or fact existed, the
parties may present all relevant admissible evidence either by
stipulation or otherwise as agreed by the parties, without
necessity for the production of evidence at an evidentiary
hearing. If such agreement is reached, then as soon as practi-
cable the parties shall jointly submit to the presiding officer a
schedule detailing the method and timetable for submission
of the record, briefs, and oral argument. If the parties cannot
agree, any party may file and serve a motion for summary
judgment pursuant to paragraph 7.14(2)"e.”

7.14(2) Motions.

a. Form of motion. No technical form for motions is re-
quired. However, prehearing motions must be in writing,
must state the grounds for relief, and must state the relief
sought.

b. Time for response to motions. Any party may file a
written response to a motion within 10 days after service of
the motion, unless the time period is extended or shortened
by rules of the agency or the presiding officer. Failure to re-
spond within the required time period may be deemed a
waiver of objection to the granting of the motion.

c. Oral argument on motions. The presiding officer may
schedule oral argument on any motion.

d. Time for filing. Motions pertaining to the hearing, ex-
cept motions for summary judgment, must be filed and
served prior to the date of hearing unless there is good cause
for permitting later action or the time for such action is
lengthened or shortened by the presiding officer.

e. Motions for summary judgment. Motions for summa-
ry judgment shall comply with the requirements of lowa
Rules of Civil Procedure 1.981 through 1.983 and shall be
subject to disposition according to the requirements of those
rules to the extent such requirements are not inconsistent
with the provisions of this rule or any other provision of law
governing the procedure in contested cases. Motions for
summary judgment must be filed and served either at least 30
days prior to the scheduled hearing date, or during another
time period determined by the presiding officer. Any party
resisting the motion shall file and serve a resistance within 15
days, unless otherwise ordered by the presiding officer, from
the date a copy of the motion was served. A summary judg-
ment order rendered on all issues in a contested case is sub-
ject to rehearing pursuant to subrule 7.17(6) and appeal pur-
suant to subrule 7.17(5).
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7.14(3) Discovery.

a. Ingeneral. The discovery procedures available to par-
ties in civil actions are available to parties to a contested case.
Unless lengthened or shortened by these rules or by order of
the presiding officer, time periods for compliance with dis-
covery shall be as provided in the lowa Rules of Civil Proce-
dure.

b. Motions relating to discovery. Any motion relating to
discovery shall allege that the moving party has previously
made a good-faith attempt to resolve the discovery issues
with the opposing party. Mations in regard to discovery shall
be ruled upon by the presiding officer. Opposing parties shall
be afforded the opportunity to respond within ten days of the
filing of the motion unless the time is shortened as provided
in subrule 7.3(2). The presiding officer may rule on the basis
of the written motion and any response, or may order argu-
ment on the motion.

c. Evidence obtained in discovery. Evidence obtained in
discovery may be used in the contested case proceeding if
that evidence would otherwise be admissible in that proceed-
ing.

d. Prior statements or reports of witnesses. When a party
relies on a witness who has made prior statements or reports
with respect to the subject matter of the witness’s testimony,
it shall, upon request, make the statements or reports avail-
able to a party for use on cross-examination unless the state-
ment is confidential under 561—Chapter 2. If the statement
or report is confidential under 561—Chapter 2, it may be
made available, but it may be made subject to a protective or-
der.

e. Disclosure of evidence and witnesses. At a prehearing
conference or within some reasonable time set by the presid-
ing officer prior to the hearing, each party shall make avail-
able, upon request, to the other parties the names of expert
and other witnesses the party expects to call, together with a
brief narrative summary of their expected testimony and a list
of all documents and exhibits which the party expects to
introduce into evidence. Amendments and additions to these
materials may be made no later than ten days prior to the date
of the hearing. However, following a prehearing conference
held in accordance with subrule 7.14(5), witnesses, docu-
ments or exhibits may be added only if the moving party can
show that they were not readily identifiable with reasonable
diligence prior to the prehearing conference and that the
addition is necessary to prevent manifest injustice.

7.14(4) Subpoenas.

a. Issuance. A subpoena shall be issued to a party upon
request to the presiding officer. Such a request may be oral or
in writing. In the absence of good cause for permitting later
action, a request for a subpoena must be received at least
three days before the scheduled hearing. The request shall
include the name, address, and telephone number of the re-
questing party.

b. Service and expenses. Except to the extent otherwise
provided by law, parties are responsible for service of their
own subpoenas and payment of witness fees and mileage ex-
penses.

¢. Motion to quash or modify. The presiding officer may
quash or modify a subpoena for any lawful reason upon mo-
tion in accordance with the lowa Rules of Civil Procedure. A
motion to quash or modify a subpoena shall be set for argu-
ment promptly.

7.14(5) Prehearing conference.

a. Matters considered. After filing of the pleadings, the
presiding officer may, and shall upon the request of one of the
parties, direct the parties to appear at a specified time and
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place before the presiding officer for a prehearing conference
to consider, so far as is applicable to the particular hearing:

(1) The possibility or desirability of waiving any provi-
sions of this chapter by written stipulation representing an in-
formed mutual consent;

(2) The necessity or desirability of amending pleadings;

(3) Agreeing to the admission of facts, documents or rec-
ords not controverted, to avoid unnecessary introduction of
evidence;

(4) Limiting the number of witnesses;

(5) Settling on facts of which the presiding officer is to be
asked to take official notice;

(6) Stating and simplifying the factual and legal issues to
be decided in the contested case;

(7) The procedure at the hearing;

(8) Rescheduling the time and place of the hearing set
forth in the notice of hearing to a date that will allow the par-
ties and witnesses to prepare for and participate in the hear-
ing;

(9) Other matters which may aid, expedite or simplify the
disposition of the proceeding.

b. Stipulations. Since stipulations are encouraged, it is
expected and anticipated that the parties proceeding to a
hearing will stipulate to evidence to the fullest extent to
which complete or qualified agreement can be reached, in-
cluding all material facts that are not or should not fairly be in
dispute.

c. Order or statement of agreement. Any action taken at
the prehearing conference shall be recorded in an appropriate
order, unless the parties enter into a written stipulation as to
the matters or agree to the statement thereof made on the rec-
ord by the presiding officer.

d. Objections. When an order is issued at the termination
of the prehearing conference, a reasonable time shall be al-
lowed to the parties to present objections on the ground that
the order does not fully or correctly embody the agreement at
the conference. Thereafter, the terms of the order or modifi-
cation shall determine the subsequent course of the proceed-
ings relative to matters it includes, unless modified to prevent
manifest injustice.

7.14(6) Continuance. Unless otherwise provided, ap-
plications for continuance shall be made to the presiding of-
ficer. Applications for continuance may be made orally or in
writing, unless otherwise specified by the presiding officer.
However, a party making such an oral application for a con-
tinuance must confirm that request by written application
within five days after the oral request unless that requirement
is waived by the presiding officer. No application for contin-
uance shall be made or granted without notice to all parties
except in an emergency where notice is not feasible.

7.14(7) Prehearing telephone proceedings. The presiding
officer may resolve preliminary procedural motions by tele-
phone conference in which all parties have an opportunity to
participate.

7.14(8) Emergency orders. Prehearing procedures for
emergency orders are set forth in rule 561—7.18(17A,
455A).

561—7.15(17A,455A) Hearing procedures.

7.15(1) Conduct of proceedings. A hearing shall be con-
ducted by a presiding officer who shall:

a. Open the record and receive appearances;

b. Administer oaths;

c. Enter the notice of hearing into the record,;

d. Receive testimony and exhibits presented by the
parties;
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e. In the administrative law judge’s discretion, interro-
gate witnesses;

f.  Rule on objections and motions;

g. Close the hearing;

h. Issue an order containing findings of fact and conclu-

sions of law.
Additionally, the presiding officer may rule on motions, re-
quire briefs, issue a proposed decision, and issue such orders
and rulings as will ensure the orderly conduct of the proceed-
ings.

7.15(2) The presiding officer shall conduct the hearing in
the following manner:

a. The presiding officer shall give an opening statement
briefly describing the nature of the proceedings;

b. The parties shall be given an opportunity to present
opening statements;

c. Parties shall present their cases in the sequence deter-
mined by the presiding officer;

d. Each witness shall be sworn or affirmed by the presid-
ing officer or the court reporter, and be subject to examina-
tion and cross-examination. The presiding officer may limit
questioning in a manner consistent with law;

e. When all parties and witnesses have been heard, par-
ties may be given the opportunity to present final arguments.

7.15(3) Failure to appear. If a party fails to appear after
proper service of notice of hearing, the presiding officer may
adjourn, may enter a default against the absent party, or may
proceed with the hearing and make a proposed decision in the
absence of the party. Adjournment may be granted by the
presiding officer on the presiding officer’s own motion in the
interest of justice.

7.15(4) Representation at hearings. Parties have the right
to participate in all hearings or prehearing conferences re-
lated to their case. Partnerships, corporations, or associa-
tions may be represented by any member, officer, director, or
duly authorized agent. Any party may, at its own expense, be
represented by an attorney.

7.15(5) Appearance pro se. If a party other than the de-
partment appears on the party’s own behalf without counsel,
the presiding officer shall explain to the party the rules of
practice and procedure and generally conduct the hearing in a
less formal manner than that used when a party is represented
by counsel.

7.15(6) Attendance and participation of the public. Every
hearing before an agency of the department or an administra-
tive law judge shall be open to the public.

7.15(7) Introduction of evidence. Subject to terms and
conditions prescribed by the presiding officer, parties have
the right to introduce evidence on issues of material fact,
cross-examine witnesses present at the hearing as necessary
for a full and true disclosure of the facts, present evidence in
rebuttal, and submit briefs and engage in oral argument.

7.15(8) Fees. Each party bears all costs and expenses, in-
cluding fees, for its own witnesses.

7.15(9) Objections. All objections shall be timely made
and stated on the record.

7.15(10) Decorum. The presiding officer shall maintain
the decorum of the hearing and may refuse to admit or may
expel anyone whose conduct is disorderly. Contemptuous
conduct is grounds for removal from the hearing.

7.15(11) Recording of hearing.

a. Method of recording. Oral proceedings in connection
with a hearing in a case shall be recorded either by mecha-
nized means or by certified shorthand reporters. Parties re-
questing that the hearing be recorded by certified shorthand
reporters shall bear the costs thereof.
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b. Transcription. Oral proceedings in connection with a
hearing in a case or any portion of the oral proceedings shall
be transcribed at the request of any party with the expense of
the transcription charged to the requesting party.

c. Tapes. Copies of mechanized records of oral proceed-
ings may be obtained from the presiding officer at the re-
quester’s expense.

7.15(12) Telephone hearings. Hearings may be con-
ducted via telephone upon order of the presiding officer and
with the consent of all parties.

561—7.16(17A,455A) Evidence.

7.16(1) Ruling on evidence. The presiding officer shall
rule on admissibility of evidence.

7.16(2) Admissibility in general. Evidence that is rele-
vant and material shall be admitted unless it is unduly repeti-
tious. Relevant and material evidence may be admitted even
though inadmissible in a jury trial.

7.16(3) Issues restricted. Evidence in the proceeding
shall be confined to the issues that have been expressed in the
appealed action, the appeal, the petition and the answer.

7.16(4) Stipulation. Stipulation of facts is encouraged.
The presiding officer may make a decision based on stipu-
lated facts.

7.16(5) Privilege. The rules of privilege recognized by
law shall be given effect.

7.16(6) Examination of exhibits. The party seeking ad-
mission of an exhibit must provide opposing parties with an
opportunity to examine the exhibit prior to the ruling on its
admissibility. Copies of documents should normally be pro-
vided to opposing parties. All exhibits admitted into evi-
dence shall be appropriately marked and be made part of the
record.

7.16(7) Documentary evidence. Documentary evidence
may be received in the form of copies or excerpts if the origi-
nal is not readily available. Upon request, parties shall be
given an opportunity to compare the copy with the original, if
available.

7.16(8) Examination and cross-examination. Witnesses
at the hearing shall be examined orally, under oath.
Witnesses at the hearing, or persons whose testimony has
been submitted in written form, shall be subject to cross-
examination by any parties as necessary for a full and true
disclosure of facts. The presiding officer may limit the ex-
amination or cross-examination or both when necessary for
orderly presentation of evidence.

7.16(9) Sequestration of witnesses. Witnesses may be se-
questered during the hearing.

7.16(10) Objections to evidence. Any party may object to
specific evidence or may request limits on the scope of any
examination or cross-examination. Such an objection shall
be accompanied by a brief statement of the grounds upon
which it is based. The objection, the ruling on the objection,
and the reasons for the ruling shall be noted in the record.
The presiding officer may rule on the objection at the time it
is made or may reserve a ruling until the written decision.

7.16(11) Offer of proof. Whenever evidence is deemed
inadmissible, the party offering the evidence may make an
offer of proof which shall be noted in the record. The offer of
proof for excluded oral testimony shall consist of a brief
statement describing the nature of the evidence excluded. If
the evidence excluded consists of a document or exhibits, it
shall be inserted in the record. In the event that the agency
decides that the presiding officer’s ruling in excluding the ev-
idence was erroneous and prejudicial, the hearing may be re-
opened to permit the taking of the evidence or, where ap-
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propriate, the agency may evaluate the evidence and proceed
to a final decision.

7.16(12) Official notice. Official notice may be taken of
all facts of which judicial notice may be taken and of other
facts within the specialized knowledge of the agency. Parties
shall be notified at the earliest practicable time, either before
or during the hearing, or by reference in preliminary reports,
preliminary decisions or otherwise, of the facts proposed to
be noticed, and their source, including any staff memoranda
or data. The parties may contest these facts before decision is
announced.

7.16(13) Evaluation of evidence. The agency’s experi-
ence, technical competence, and specialized knowledge may
be utilized in evaluating the evidence.

561—7.17(17A,455A) Posthearing procedures and or-
ders.

7.17(1) Filing by parties of briefs and proposed findings.
Within 30 days after the last evidence is taken, each party
may file with the presiding officer proposed findings of fact,
conclusions of law, a proposed order or decision complying
with subrule 7.17(3), and a supporting brief. Each party may,
within the same period, file with the presiding officer a brief
concerning any relevant matters at the hearing. Copies of
these documents shall be served upon each of the other par-
ties. Within 20 days thereafter, each party may file a brief
which takes specific exception to matters contained in an op-
posing brief or which contains alternative findings of fact,
conclusions of law, and proposed order. The briefing sched-
ule, including waiver of briefs, shall be determined at the
close of the hearing.

7.17(2) Final decision or order.

a. When the agency presides at the reception of evi-
dence, the decision of the agency is a final decision.

b. When the agency does not preside at the reception of
evidence, the presiding officer shall make a proposed deci-
sion. The proposed decision or order of the presiding officer
becomes the final decision or order of the agency without fur-
ther proceedings unless there is an appeal to, or review on
motion of, the agency within the time provided in paragraph
7.17(5)“a.”

7.17(3) Decisions and orders.

a. By whom prepared. The presiding officer who presid-
ed at the reception of evidence shall prepare a proposed or fi-
nal decision or order in each case. Findings of fact shall be
prepared by the officer presiding at the reception of the evi-
dence in a case unless the presiding officer becomes unavail-
able. If the officer is unavailable, the findings of fact may be
prepared by another person qualified to be a presiding officer
who has read the record, unless demeanor of witnesses is a
substantial factor. If demeanor is a substantial factor and the
presiding officer is unavailable, the portions of the hearing
involving demeanor shall be heard again or the case shall be
dismissed.

b. Content of decision or order. The proposed or final
decision or order shall:

(1) Be in writing or stated in the record.

(2) Include findings of fact. Findings of fact, if set forth in
statutory language, shall be accompanied by a concise and
explicit statement of underlying facts supporting the find-
ings. If a party submitted proposed findings of fact in accor-
dance with subrule 7.17(1), the decision or order shall in-
clude a ruling upon each proposed finding. The decision
shall include an explanation as to why the relevant evidence
in the record supports each material finding of fact.
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(3) Include conclusions of law, supported by cited author-
ity or reasoned opinion.

c. Delivery. A copy of the proposed decision or order
shall be delivered to the parties either by personal service or
by certified mail, return receipt requested.

7.17(4) The record.

a. Content of record. The record shall include:

(1) All pleadings, motions and intermediate rulings;

(2) All evidence received or considered and all other sub-
missions;

(3) A statement of all matters officially noticed;

(4) All questions and offers of proof and objections and
rulings thereon;

(5) All proposed findings and exceptions;

(6) The decision, opinion or report by the presiding offi-
cer.

b. By whom prepared. The presiding officer shall pre-
pare the record for each case.

7.17(5) Appeal and review. Any adversely affected party
may appeal a proposed decision. Except as provided other-
wise by another provision of law, all rulings by an adminis-
trative law judge acting as presiding officer are subject to ap-
peal to the agency. The agency having jurisdiction shall re-
view the proposed decision.

a. Time allowed.

(1) Appeal by party. An appeal by a party shall be made to
the agency having jurisdiction of the proceeding and shall be
taken within 30 days after receipt of the proposed decision or
order.

(2) Agency decision to review. The agency may initiate
review of a proposed decision on its own motion at any time
within 30 days following the issuance of the proposed deci-
sion or at the next regular meeting of the relevant commis-
sion, whichever date last occurs. The agency shall preside in
the case of review of a proposed decision of the administra-
tive law judge or appeal board on motion of the agency.

b. Notice. Appeal is taken and perfected by filing with
the director a timely notice of appeal signed by the appellant
or the appellant’s attorney. It shall specify the parties taking
the appeal and the final decision or order or part thereof ap-
pealed. The notice shall set forth, with particularity, the con-
clusions of law or findings of fact appealed. It shall be the
appellant’s responsibility to immediately serve the notice of
appeal upon all parties of record other than the appellant.

c. Request for transcript. A request for a transcript or a
copy of the electronic recording of a hearing on a matter ap-
pealed shall be made at the time of the filing of a notice of
appeal.

d. Scheduling. The director shall issue a schedule for
consideration of the appeal.

e. Briefs and arguments. Unless otherwise ordered,
within 20 days of receipt of the notice of appeal or order for
review, each appealing party may file exceptions and briefs.
Within 20 days thereafter, any party may file a responsive
brief. Briefs shall cite any applicable legal authority and
specify relevant portions of the record in that proceeding.
Written requests to present oral argument shall be filed with
the briefs. The agency may resolve the appeal on the briefs or
provide an opportunity for oral argument. The agency may
shorten or extend the briefing period as appropriate.

f. Agency review. On appeal from or review of the pro-
posed decision, the agency has all the power which it would
have in initially making the final decision except as it may
limit the issue. If the agency limits the issues, notice of this
limitation shall be provided in writing to the parties. The
agency may reverse or modify any finding of fact if a prepon-
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derance of the evidence will support a determination to re-
verse or modify such a finding, or the agency may reverse or
modify any conclusion of law that the agency finds to be in
error. When reviewing a proposed decision upon intra-
agency appeal, the agency having jurisdiction shall have the
powers of and shall comply with the provisions of this chap-
ter which apply to presiding officers, unless otherwise pro-
vided by law.

7.17(6) Applications for rehearing.

a. By whom filed. Any party to a contested case may file
an application for rehearing.

b. Content of application. The application shall state on
whose behalf it is filed, the specific grounds for rehearing,
and the relief sought.

c. Time of filing. The application for rehearing shall be
filed with the director within 20 days after the receipt of the
final decision.

d. Notice to other parties. A copy of the application for
rehearing shall be immediately mailed by the applicant to all
parties of record not joining therein.

e. Disposition. Any application for rehearing shall be
deemed denied unless the agency grants the application with-
in 20 days after its filing.

7.17(7) Motion to vacate.

a. By whom filed. A motion to vacate may be filed by
any party to a contested case.

b. Form of motion. A motion to vacate shall be in writ-
ing, shall state on whose behalf it is filed, and shall state the
specific grounds for relief.

c. Time of filing. A motion to vacate must be filed with-
in 30 days after receipt of the final decision.

d. Notice to other parties. A copy of the motion to vacate
shall be immediately mailed by the moving party to all par-
ties of record not joining therein.

e. Granting of motion to vacate. A motion to vacate may
be granted if the presiding officer finds that any of the follow-
ing grounds exist:

(1) The moving party experienced unavoidable casualty
or misfortune preventing the moving party from participat-
ing during the contested case process; or

(2) The moving party has material evidence, newly dis-
covered, which could not with reasonable diligence have
been discovered and produced at the contested case hearing,
and was not discovered within the time for making an ap-
plication for rehearing under subrule 7.17(6).

7.17(8) Stays of agency action.

a. When available.

(1) Any person appealing an action of the department,
other than an emergency action taken pursuant to the provi-
sions of rule 561—7.18(17A,455A), may petition the presid-
ing officer for a stay of the department’s action or a part
thereof pending its review. The petition for stay shall state
the reasons justifying a stay. Whenever possible, an appel-
lant should seek a stay upon the filing of an appeal. An appel-
lant who fails to promptly file for a stay does so at that party’s
risk.

(2) Any party adversely affected by a final decision or or-
der, other than an emergency order which is governed by rule
561—7.18(17A,455A), may petition the agency for a stay of
the final decision or order pending judicial review. The peti-
tion for stay shall be filed with the director within ten days of
receipt of the final decision or order, and shall state the rea-
sons justifying a stay.

b. When granted. The presiding officer or agency, as ap-
propriate, shall consider the factors listed in lowa Code sec-
tion 17A.19(5)“c” when considering whether to grant a stay.
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c. Vacation. A stay may be vacated by the issuing au-
thority upon application of the department or any other party.

561—7.18(17A,455A) Emergency proceedings.

7.18(1) Necessity of emergency action. To the extent nec-
essary to prevent or avoid immediate danger to the public
health, safety or welfare, and consistent with the lowa Con-
stitution and other provisions of law, the agency may issue a
written emergency administrative order in compliance with
lowa Code section 17A.18A to suspend a license in whole or
in part, order cessation of any continuing activity, order affir-
mative action, or take other action within the jurisdiction of
the agency. Before issuing an emergency administrative or-
der, the agency shall consider factors including, but not limit-
ed to, the following:

a.  Whether there has been a sufficient factual investiga-
tion to ensure that the agency is proceeding on the basis of
reliable information;

b. Whether the specific circumstances which pose im-
mediate danger to the public health, safety or welfare have
been identified and determined to be continuing;

c. Whether the person required to comply with the emer-
gency administrative order may continue to engage in alter-
native activities without posing immediate danger to public
health, safety or welfare;

d. Whether imposition of monitoring requirements or
other interim safeguards would be sufficient to protect public
health, safety and welfare; and

e. Whether the specific action contemplated by the
agency is necessary to avoid the immediate danger.

7.18(2) Contents of order. An emergency administrative
order shall contain the following:

a. Findings of fact,

b. Conclusions of law, and

c. Policy reasons for the decision if it is an exercise of the
agency’s discretion.

7.18(3) Delivery of emergency order. To the degree prac-
ticable, the department shall select the procedure for delivery
of an emergency administrative order that best ensures
prompt, reliable delivery. An emergency order shall be de-
livered immediately to the person or persons who are re-
quired to comply with the order by utilizing one or more of
the following procedures:

a. Personal delivery;

b. Certified mail, return receipt requested, to the last ad-
dress on file with the agency;

c. Certified mail to the last address on file with the
agency;

d. First-class mail to the last address on file with the
agency; or

e. Fax. Fax may be used as the sole method of delivery if
the person required to comply with the order has filed a writ-
ten request that agency orders be sent by fax and the person
has provided a fax number for that purpose.

7.18(4) Oral notice. Unless the emergency order is deliv-
ered by personal delivery on the same day that the order is
issued, the agency shall make reasonable immediate efforts
to contact by telephone the person or persons who are re-
quired to comply with the order.

7.18(5) Stay of order. A person named in an emergency
order may request a stay of the order by contacting the direc-
tor by telephone or by delivery of a written request for stay to
the department.

a. Upon receipt of a request for stay of an emergency or-
der, the director shall schedule a hearing to take place within
five days of receipt of the request or a longer time as agreed
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upon by the appellant. The person requesting the stay shall
be notified of the time and place of the hearing.

b. The scope of the hearing on a request for stay shall be
limited to, and the decision whether to grant a stay shall be
based upon, the following factors:

(1) Whether the requester will suffer irreparable injury if
a stay is not granted,

(2) Whether the requester is likely to prevail on the merits
when the appeal of the order is heard,

(3) Where lies the public interest, and

(4) Whether the rule or statute upon which the order is
founded is clearly invalid.

¢. The hearing procedures in a decision to grant or deny a
stay shall conform with rule 561—7.15(17A,455A).

7.18(6) Decision on merits. Where agreed to by the par-
ties, the appeal of an emergency order may be decided based
upon the evidence presented at the hearing for stay. Other-
wise, a hearing on the merits shall proceed in accordance
with this chapter.

561—7.19(17A,455A) License suspension or revocation
and other licensee disciplinary proceedings.

7.19(1) Notice. Except as provided in rule 561—
7.18(17A,455A) or in subrule 7.19(3), prior to the suspen-
sion or revocation of a license, the department shall give no-
tice of its intent and shall provide an opportunity to be heard
at an evidentiary hearing conducted according to the provi-
sions of this chapter. However, according to the provisions
of lowa Code section 455B.219, an evidentiary hearing, and
not just the opportunity therefor, must occur prior to revoca-
tion or suspension of a license for water treatment.

7.19(2) Content of notice. The notice shall inform the li-
censee of the department’s intent to suspend or revoke the li-
cense and shall include:

a. A description of the facts or conduct warranting the
suspension or revocation;

b. A statement of jurisdiction and the provision of law
which warrants the intended action; and

c. A statement that the licensee may show at a hearing
that the licensee meets all lawful requirements to retain the
license.

7.19(3) Delivery of notice. Delivery of notice in license
revocation or suspension proceedings shall be by personal
service or by restricted certified mail.

7.19(4) Time to request hearing. A person entitled to re-
quest a hearing according to the provisions of this rule may
invoke the right within 30 days of receipt of the notice.

7.19(5) Setting hearing. Upon receipt of a request for a
hearing or upon receipt of a notice of intent to revoke or sus-
pend a license according to the provisions of lowa Code sec-
tion 455B.291, the presiding officer shall prepare a notice of
hearing. The contested case hearing procedures in this chap-
ter shall apply.

7.19(6) Filing of petition and answer. Within 10 days of
receipt of the notice of hearing, the department shall file a
petition which complies with the provisions of paragraph
7.12(1)*c.” An answer complying with the provisions of
paragraphs 7.12(2)“c” and “d” may be filed within 10 days
of receipt of the petition.

7.19(7) Emergency suspension. A license may be sus-
pended without providing to the licensee a prior opportunity
to be heard if the agency having jurisdiction:

a. Finds that the public health, safety or welfare impera-
tively requires emergency action,

b. Incorporates a finding to that effect in its order,

c. Complies with the provisions of rule 561—7.18(17A,
455A), and
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d. Promptly thereafter provides the licensee an opportu-
nity to be heard.

7.19(8) Effective date of suspension or revocation. Ex-
cept as provided in lowa Code section 455B.219 and subrule
7.19(7), suspension or revocation pursuant to this rule shall
be effective upon:

a. Failure of the licensee to request a hearing within 30
days of receipt of notice of intent to revoke or suspend; or

b. Upon the issuance of an order suspending or revoking
the license after hearing.

561—7.20(17A,455A) Waiver of procedures. Unless
otherwise precluded by law, the parties in a contested case
proceeding may waive any provision of this chapter. The
waiver shall be by written stipulation representing an in-
formed, mutual consent. However, the agency, in its discre-
tion, may refuse to give effect to such waiver when it deems
the waiver to be inconsistent with the public interest.

These rules are intended to implement lowa Code section
17A.3 and chapter 455A.

ARC 5399B

PHARMACY EXAMINERS
BOARD[657]

Notice of Termination

Pursuant to the authority of lowa Code sections 124.301
and 147.76, the Board of Pharmacy Examiners terminates the
rule making initiated by its Notice of Intended Action pub-
lished in the lowa Administrative Bulletin on December 21,
2005, as ARC 4758B, proposing to amend Chapter 6, “Gen-
eral Pharmacy Practices,” and Chapter 21, “Electronic Data
in Pharmacy Practice,” lowa Administrative Code.

The Notice proposed to require that a pharmacy utilizing a
computerized prescription record system or a record reten-
tion system that does not maintain hard-copy records shall be
capable of producing, on site, a hard copy of the record or a
printout of prescription fill data upon the request of the
Board, its representative, or other authorized individual or
agency.

The Board is terminating the rule making commenced in
ARC 4758B hased on comments and objections received
from members of the pharmacy profession expressing eco-
nomic concerns. Commenters indicated that many pharma-
cies utilizing electronic record systems do not currently pos-
sess the technology required to comply with the proposed
amendments and that necessary changes to those systems
would be costly.

ARC 5398B

PHARMACY EXAMINERS
BOARD[657]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Pharmacy Examiners hereby gives Notice of In-
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tended Action to amend Chapter 8, “Universal Practice Stan-
dards,” lowa Administrative Code.

The amendment was approved at the April 26, 2006, regu-
lar meeting of the Board of Pharmacy Examiners.

The proposed amendment requires a pharmacy that in-
tends to close permanently to notify all current patients with
active prescriptions of the intended closure. The amendment
requires a pharmacy to inform those patients of their right to
transfer their active prescriptions to a pharmacy of the pa-
tients’ choosing. Except for the case of an emergency or un-
foreseeable closure of the pharmacy, patient notification
shall be made at least two weeks prior to the pharmacy’s clos-
ing.

Requests for waiver or variance of the discretionary pro-
visions of this rule will be considered pursuant to 657—
Chapter 34.

Any interested person may present written comments,
data, views, and arguments on the proposed amendment
not later than 4:30 p.m. on October 17, 2006. Such written
materials should be sent to Terry Witkowski, Executive Offi-
cer, Board of Pharmacy Examiners, 400 S.W. Eighth Street,
Suite E, Des Moines, lowa 50309-4688, or by E-mail to terry.
witkowski@iowa.gov.

This amendment is intended to implement lowa Code sec-
tions 155A.13 and 155A.19.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Amend subrule 8.35(7) by adding new paragraph “b”
as follows and relettering existing paragraphs “b,” “c,” and
“d” as paragraphs “c,” “d,” and “€":

b. Pharmacy patients with active prescriptions on file
with a pharmacy that intends to close permanently shall be
notified by that pharmacy, via direct mail or public notice at
least two weeks prior to the closure of the pharmacy, that
each patient has the right to transfer the patient’s active pre-
scriptions to a pharmacy of the patient’s choosing. This para-
graph shall not apply in the case of an emergency or unfore-
seeable closure including, but not limited to, emergency
board action, foreclosure, fire, or natural disaster.

ARC 5397B

PHARMACY EXAMINERS
BOARD[657]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 147.76
and 272C.4, the Board of Pharmacy Examiners hereby gives
Notice of Intended Action to amend Chapter 36, “Disci-
pline,” lowa Administrative Code.

The amendment was approved at the April 26, 2006, regu-
lar meeting of the Board of Pharmacy Examiners.
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The proposed amendment establishes, as a ground for dis-
ciplinary action, the failure of a licensee or registrant to time-
ly provide to the Board or the Board’s agent prescription fill
data or any other required pharmacy or controlled substances
record.

Grounds for disciplinary action are not subject to waiver
or variance.

Any interested person may present written comments,
data, views, and arguments on the proposed amendment not
later than 4:30 p.m. on October 17, 2006. Such written mate-
rials should be sent to Terry Witkowski, Executive Officer,
Board of Pharmacy Examiners, 400 S.W. Eighth Street,
Suite E, Des Moines, lowa 50309-4688, or by E-mail to terry.
witkowski@iowa.gov.

This amendment is intended to implement lowa Code
sections 124.304, 155A.6, 155A.12, 155A.15, 155A.17,
272C.3, and 272C 4.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Amend subrule 36.1(4) by adding new paragraph “ag” as
follows:

ag. Failure to timely provide to the board or a representa-
tive of the board prescription fill data or other required phar-
macy or controlled substances records.

ARC 5396B

PUBLIC SAFETY
DEPARTMENT[661]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 17A.3 and
321.4, the Department of Public Safety hereby gives Notice
of Intended Action to amend Chapter 4, “Weapons,” and to
adopt new Chapter 91, “Weapons Permits,” lowa Adminis-
trative Code.

lowa Code chapter 724 establishes a system of permitting
for persons in lowa to carry weapons and to acquire hand-
guns. The Department of Public Safety is assigned a number
of responsibilities under that chapter, although the primary
responsibility for issuing most weapons permits in lowa rests
with county sheriffs. The responsibility for issuing those
permits which are not issued by a sheriff resides with the
Commissioner of Public Safety. While lowa Code chapter
724 provides substantial discretion to sheriffs and the Com-
missioner in issuing permits, particularly permits to carry,
that discretion is restricted by a framework established by
various provisions of federal and state law. These rules im-
plement procedures, requirements and forms for the issuance
and denial of permits.

The current rules on weapons permitting have become
somewhat outdated. The amendments proposed herein up-
date outdated provisions and move the weapons permitting
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rules to new Chapter 91. This is part of a more general initia-
tive to renumber all administrative rules of the Department of
Public Safety to make them more accessible to the general
public and those who are subject to the provisions of the
rules.

The rules proposed herein include the following changes
from the current provisions of the weapons permitting rules:

e Several definitions have been added, and others that
are no longer needed have been deleted.

e Reference to the form for weapons permit ID cards for
peace officers has been removed, as active duty peace offi-
cers are no longer required to have weapons permits, pur-
suant to the federal Law Enforcement Officers Safety Act of
2004.

* Provisions regarding firearms training courses have
been updated.

e Certain provisions regarding background investiga-
tions required of applicants for weapons permits have been
updated.

* The reference to the federal classification of firearms
as collectors’ items has been updated.

A public hearing on these proposed amendments will be
held on October 20, 2006, at 10 a.m. in the third floor confer-
ence room at the Wallace State Office Building, 502 East 9th
Street, Des Moines, lowa 50319. Persons may present their
views orally or in writing at the public hearing. Persons who
wish to make oral presentations at the public hearing should
contact the Agency Rules Administrator, lowa Department
of Public Safety, Wallace State Office Building, Des Moines,
lowa 50319, by mail; by telephone at (515)281-5524; or by
electronic mail to admrule@dps.state.ia.us, at least one day
prior to the public hearing.

Any written comments or information regarding these
proposed amendments may be directed to the Agency Rules
Administrator by mail or electronic mail at the addresses in-
dicated at least one day prior to the public hearing, or sub-
mitted at the public hearing. Persons who wish to convey
their views orally other than at the public hearing may con-
tact the Agency Rules Administrator by telephone or in per-
son at the Department office by 4:30 p.m. on October 20,
2006.

These amendments are intended to implement lowa Code
chapter 724.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEm 1. Rescind and reserve rules 661—4.1(724)
through 661—4.12(17A,724).

ITEM 2. Adopt the following new chapter:

CHAPTER 91
WEAPONS PERMITS

661—91.1(724) Definitions. The following definitions ap-
ply to rules 661—91.1(724) to 661—91.7(724):

“Applicant” means a person who is applying for a permit
to acquire pistols or revolvers or to carry weapons.

“Approved handgun training program” means a handgun
safety training program which includes qualifying on a firing
range and which is offered or certified by one of the follow-
ing organizations:

1. lowa law enforcement academy.

2. National Rifle Association.
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3. U.S. military or lowa national guard.

4. Another organization approved by the commissioner.

“Certified peace officer” means a person who is certified
by the lowa law enforcement academy as having successful-
ly completed a course of instruction for a peace officer that
included a firearms training program and who is currently
employed by an lowa law enforcement agency which re-
quires current certification.

“Commissioner” means the commissioner of the lowa de-
partment of public safety or, as applicable, the commission-
er’s designee.

“Completed fingerprint card” means a standard finger-
print card with two sets (every finger and thumb) of fully
rolled fingerprint impressions and all information required to
check the Federal Bureau of Investigation (FBI) and lowa di-
vision of criminal investigation (DCI) records for any dis-
qualifying criminal conviction.

“ldentification documentation for an lowa resident”
means any of the following:

1. Adriver’s license or nonoperator’s identification card
issued by the lowa department of transportation; or

2. A nonresident motor vehicle license or nonoperator’s
identification card issued by a state other than lowa and at
least one current document indicating lowa residency includ-
ing a residential lease agreement, utility bill, voter registra-
tion, tuition receipt for a college or university in lowa, or oth-
er documentation that is acceptable to the issuing officer and
that indicates the intent of the person’s presence in lowa is
something other than merely transitory in nature; or

3. A document which contains the name, place of resi-
dence, date of birth and photograph of the holder issued by or
under the authority of the United States, a state or a political
subdivision of a state and which is of a type intended or com-
monly accepted for the purpose of identification of individu-
als and at least one current document indicating lowa resi-
dency including a residential lease agreement, utility bill,
voter registration, tuition receipt for a college or university in
lowa, or other documentation that is acceptable to the issuing
officer and that indicates the intent of the person’s presence
in lowa is something other than merely transitory in nature;
or

4. A nonresident motor vehicle license or nonoperator’s
identification card issued by a state other than lowa and a
document indicating that the person is a member of the
United States armed forces on active duty and whose perma-
nent duty station is located in lowa; or

5. Adriver’s license or nonoperator’s identification card
issued by the lowa department of transportation and an im-
migration document containing the alien registration number
(ARN) of a permanent resident alien or nonimmigrant alien
and documentation indicating that the person has continu-
ously resided in the state for at least 90 days prior to making
application. A nonimmigrant alien shall also be required to
display a valid hunting license issued in any state.

“Identification documentation for a nonresident” means a
nonresident motor vehicle license or nonoperator’s identifi-
cation card issued by a state other than lowa.

“lOWA system” means the lowa on-line warrants and ar-
ticles criminal justice information system operated by the
lowa department of public safety for use by law enforcement
and criminal justice agencies in the exchange of criminal his-
tory and other criminal justice information.

“NICS” means the National Instant Criminal Background
Check System established by the Federal Bureau of Inves-
tigation for the purpose of determining whether the transfer
of a firearm to any person or the issuance of a firearms related
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permit would be in violation of federal or state law. A NICS
check shall include inquiries to the lowa computerized crimi-
nal history database and the lowa on-line warrants and ar-
ticles (IOWA) system persons file.

“Qualify on a firing range” means to demonstrate profi-
ciency with a handgun on a course of fire as part of an ap-
proved handgun training program.

“State employee” means a person whose need to go armed
arises out of employment by the state of lowa. “State em-
ployee” includes a railroad special agent as described in lowa
Code chapter 80.

661—91.2(724) Forms. The following forms, the use of
which is required by provisions of this chapter, are provided
by the commissioner and are available from the department of
public safety or a sheriff:

1. Form WPO. For enrollment in a training program and
for certification of the successful completion of the training
program.

2. Form WP1. Professional permit to carry weapons.

3. Form WP2. Nonprofessional permit to carry weap-
ons.

4. Form WP3. Application for annual permit to acquire
pistols or revolvers.

5. Form WP4. Annual permit to acquire pistols or re-
volvers.

6. Form WP5. Application for permit to carry weapons.

7. Form WP6. Notification to a person holding a permit
to carry weapons or an annual permit to acquire pistols or re-
volvers that the permit has been revoked.

8. Form WP7. Certified peace officer permit to carry
weapons.

9. Form WPS8. Wallet-size permit to carry weapons
which includes, at a minimum, the name and date of birth of
the permit holder, and the type of permit. A professional per-
mit to carry weapons shall state the nature of employment re-
quiring the holder to go armed. A nonprofessional permit to
carry weapons shall state the reason for issuance and any re-
strictions or limitations of the authority granted by the per-
mit.

10. Form WP10. Reserve peace officer permit to carry
weapons.

661—91.3(724) Training programs.

91.3(1) The lowa Code requires all applicants to success-
fully complete a training program designed to qualify per-
sons in the safe use of firearms and requires that the commis-
sioner approve all training programs.

91.3(2) The commissioner recognizes and accepts ap-
proved handgun training programs as defined in rule 661—
91.1(724). Another program may be approved by the com-
missioner if it is substantially similar to or exceeds the re-
quirements of an approved handgun training program.

661—91.4(724) Applicant procedures.

91.4(1) A resident of lowa who wishes to obtain or renew
a permit to carry weapons shall apply to the sheriff of the
county of residence. The applicant shall:

a. Submit a fully and accurately completed application
form;

b. Submit a certificate of completion of an approved
handgun training program which includes qualifying on a fir-
ing range. This requirement may be waived on an applica-
tion for renewal of a permit;

c. If so requested by the sheriff, submit two completed
fingerprint cards;

d. Meet all the applicable requirements enumerated in
lowa Code chapter 724;
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e. Comply with the applicable requirements of the
United States Code, including 18 U.S.C. 921, et seq., also
known as the Gun Control Act of 1968;

f. Pay the required fee; and

g. Display identification documentation for an lowa res-
ident as defined in rule 661—91.1(724). This requirement
may be waived on an application for renewal of a permit.

91.4(2) The sheriff may use discretion in determining
additional criteria for issuance of a permit pursuant to subrule
91.4(1). The sheriff may restrict or limit the authority
granted by nonprofessional permits.

91.4(3) Prior to issuing a permit pursuant to subrule
91.4(1), the sheriff shall conduct a background investigation
which includes, at a minimum, a NICS check run through the
IOWA system.

91.4(4) A nonresident of lowa, or a state employee who is
required by employment to go armed, who wishes to obtain a
permit to carry weapons shall apply to the commissioner.
The applicant shall:

a. Submit a fully and accurately completed application
form;

b. Submit a certificate of completion of an approved
handgun training program which includes qualifying on a fir-
ing range. This requirement may be waived on an applica-
tion for renewal;

c. Submit two completed fingerprint cards. This re-
quirement may be waived on an application for renewal;

d. Meet all the applicable requirements enumerated in
lowa Code chapter 724;

e. Comply with the applicable requirements of the
United States Code, including 18 U.S.C. 921, et seq., also
known as the Gun Control Act of 1968;

f. Pay the required fee; and

g. Display, as applicable, identification documentation
for an lowa resident or identification documentation for a
nonresident as defined in rule 661—91.1(724). This require-
ment may be waived on an application for renewal of a per-
mit.

91.4(5) The commissioner may use discretion in deter-
mining additional criteria for issuance of a permit pursuant to
subrule 91.4(4). The commissioner may restrict or limit the
authority granted by nonprofessional permits.

91.4(6) Prior to issuing a permit pursuant to subrule
91.4(4), the commissioner shall conduct a background inves-
tigation which includes, at a minimum, a NICS check run
through the IOWA system.

661—91.5(724) Firearm purchase or transfer.

91.5(1) The application for an annual permit to acquire
pistols or revolvers shall be made to the sheriff of the county
of the applicant’s residence. The applicant shall:

a. Submit a fully and accurately completed application
form;

b. If so requested by the sheriff, submit two completed
fingerprint cards;

c. Meet all of the applicable requirements of lowa Code
chapter 724;

d. Comply with the applicable requirements of the
United States Code, including 18 U.S.C. 921, et seq., also
known as the Gun Control Act of 1968;

e. Display identification documentation for an lowa res-
ident as defined in rule 661—91.1(724).

91.5(2) Prior to issuing a permit pursuant to subrule
91.5(1), the sheriff shall conduct a background investigation
which includes, at a minimum, a NICS check run through the
IOWA system.
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91.5(3) An annual permit to acquire pistols or revolvers
shall be issued to the applicant immediately upon determina-
tion by the sheriff that the applicant complies with statutory
requirements.

661—91.6(724) Reportsand remittanceto the state.

91.6(1) Each sheriff shall remit to the commissioner, by
the seventh working day of the month which follows the
month in which one or more permits to carry a weapon were
issued, information about such permits, including the permit
holder’s name, date of birth, NICS transaction number, type
of permit issued and the portion of the fee to be remitted to
the department as required by the lowa Code. The reporting
of issued permits to carry weapons shall be on a form desig-
nated for that purpose.

91.6(2) Fees for each reporting period shall be remitted by
the sheriff by a check made payable to: lowa Department
of Public Safety.

91.6(3) A copy of a revocation form of a permit to carry
weapons shall be sent to the commissioner by the sheriff
within seven working days from the date the permit holder
received notification of the permit revocation.

661—91.7(724) Offensive weapons as collector’sitems—
method of classification. An offensive weapon, other than a
machine gun, shall be classified by the commissioner as a col-
lector’s item when the firearm is so defined in 27 CFR 478.11
as published April 1, 2006, in the Code of Federal Regula-
tions.

These rules are intended to implement lowa Code chapter
724.

ARC 5395B

PUBLIC SAFETY
DEPARTMENT[661]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 17A.3 and
321.4, the Department of Public Safety hereby gives Notice
of Intended Action to amend Chapter 4, “Weapons,” and to
adopt new Chapter 95, “Disposition of Seized and Forfeited
Weapons and Ammunition,” lowa Administrative Code.

lowa Code chapter 809 governs the handling and disposi-
tion of property seized by law enforcement agencies, and
lowa Code chapter 809A establishes criteria and procedures
for forfeiture of seized property. Generally, responsibility for
administering seized and forfeited weapons is assigned to the
Department of Public Safety.

The rules governing disposition of seized and forfeited
weapons and ammunition are currently located in 661 lowa
Administrative Code Chapter 4, Division Il. These rules are
outdated and incomplete, in that they currently address only
seized and forfeited firearms and ammunition, but not other
seized and forfeited weapons. The rules proposed herein in-
clude updated provisions and provisions for weapons other
than firearms. Also, the Department’s rules generally are be-
ing renumbered to make the rules more accessible to mem-
bers of the public and to persons subject to the provisions of
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the rules. In coordination with that initiative, this proposed
rule making rescinds Division 1l of Chapter 4 and adopts new
Chapter 95.

A public hearing on these proposed amendments will be
held on October 20, 2006, at 10:30 a.m. in the third floor con-
ference room at the Wallace State Office Building, 502 East
9th Street, Des Moines, lowa 50319. Persons may present
their views orally or in writing at the public hearing. Persons
who wish to make oral presentations at the public hearing
should contact the Agency Rules Administrator, lowa De-
partment of Public Safety, Wallace State Office Building,
Des Moines, lowa 50319, by mail; by telephone at (515)
281-5524; or by electronic mail to admrule@dps.state.ia.us,
at least one day prior to the public hearing.

Any written comments or information regarding these
proposed amendments may be directed to the Agency Rules
Administrator by mail or electronic mail at the addresses in-
dicated at least one day prior to the public hearing, or sub-
mitted at the public hearing. Persons who wish to convey
their views orally other than at the public hearing may con-
tact the Agency Rules Administrator by telephone or in per-
son at the Department office by 4:30 p.m. on October 20,
2006.

These amendments are intended to implement lowa Code
sections 809.21 and 809A.17.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.leqgis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Rescind rules 661—4.51(809A) through 661—
4.59(809A).

ITEM 2. Adopt the following new chapter:

CHAPTER 95
DISPOSITION OF SEIZED AND FORFEITED
WEAPONS AND AMMUNITION

661—95.1(809,809A) Definitions. The following defini-
tions apply to rules 661—95.1(809,809A) to 661—
95.11(809,809A):

“Ammunition reference file” means the physical collec-
tion of ammunition received, collected and maintained by the
division of criminal investigation criminalistics laboratory
for testing and evaluation purposes.

“Firearms inventory” means a listing of firearms received,
collected, maintained, and disposed of by the division of
criminal investigation criminalistics laboratory and of trans-
actions regarding firearms completed by the laboratory.
Firearms in the temporary custody of the laboratory for evi-
dentiary examination are not included in the firearms inven-
tory.

“Firearms reference file” means the physical collection of
firearms received, collected and maintained by the division
of criminal investigation criminalistics laboratory for com-
parison and identification purposes.

“Law enforcement purpose” means use by a peace officer
in the execution of the officer’s duties or use in training of
peace officers or training offered by law enforcement agen-
cies to peace officers or other persons.

661—95.2(809,809A) Ammunition and firearms. The di-
vision of criminal investigation criminalistics laboratory
shall examine and evaluate all firearms and ammunition sub-
mitted to the laboratory pursuant to lowa Code section
809A.17. All firearms submitted to the laboratory shall be
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evaluated and disposed of as provided in lowa Code sections
809.21 and 809A.17 and these rules. Any ammunition sub-
mitted to the laboratory may be entered into the laboratory’s
ammunition reference file and may be utilized by the labora-
tory for testing and evaluation purposes.

661—95.3(809,809A) Firearmsinventory. There is estab-
lished a continuous firearms inventory in the division of crim-
inal investigation criminalistics laboratory. All firearms
transactions covered by any of the provisions noted herein,
other than receipts and returns of weapons for evidentiary ex-
amination, shall be recorded as and made a part of the contin-
uous firearms inventory. Each individual entry in the inven-
tory shall be maintained for a period of no less than 20 years.
Inventory entries which refer to firearms retained in the fire-
arms reference file shall be maintained permanently.

661—95.4(809,809A) Deposit of firearmsin the firearms
referencefile. There is established a division of criminal in-
vestigation criminalistics laboratory firearms reference file.
Firearms submitted to the laboratory, other than firearms sub-
mitted solely for evidentiary examination, shall be evaluated
as to their possible worth for testing and evaluation purposes.
Any firearms deemed useful for such purposes shall be depos-
ited in the firearms reference file.

661—95.5(809,809A) Disposition of firearms (inter state).
Any firearm in the possession of the division of criminal in-
vestigation criminalistics laboratory pursuant to lowa Code
section 809A.17 which is not entered into the firearms refer-
ence file pursuant to the provisions of rule 661—95.4(809,
809A) and which the commissioner of public safety deems
appropriate for distribution to other crime laboratories may
be offered to them. The transfer of a firearm shall be com-
pleted within one year of its evaluation.

661—95.6(809A) Transfer of rifles and shotgunsto the
department of natural resources. Any rifle or shotgun in
the possession of the division of criminal investigation crimi-
nalistics laboratory pursuant to lowa Code section 809A.17
which is not entered in the firearms reference file pursuant to
rule 661—95.4(809,809A) or distributed to another crime
laboratory pursuant to rule 661—95.5(809,809A) may be
transferred to the lowa department of natural resources for
disposition pursuant to the rules of that department.

661—95.7(809,809A) Dispostion of firearms (intrastate).
Any firearm not entered in the firearms reference file pur-
suant to rule 661—95.4(809,809A) and still in the possession
of the division of criminal investigation criminalistics labora-
tory pursuant to lowa Code section 809A.17, subsequent to
the procedures set out in rules 661—95.5(809,809A) and
661—95.6(809A), shall be evaluated for usefulness to lowa
law enforcement agencies. Any firearm which is deemed
suitable for law enforcement purposes may be distributed to
an lowa law enforcement agency which has made a request
for such firearm. This distribution shall be made in accord-
ance with the reasonable needs of the requesting agency as de-
termined by the commissioner of public safety. Any firearm
received by a law enforcement agency pursuant to this rule is
for the internal use of the receiving agency and may not be re-
sold or otherwise distributed outside of the receiving agency,
other than to be returned to the division of criminal investiga-
tion criminalistics laboratory.

661—95.8(809,809A) Final disposition and destruction of
firearms. All firearms in the possession of the division of
criminal investigation criminalistics laboratory pursuant to
lowa Code section 809A.17 which are not disposed of by the
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procedures provided in rules 661—95.2(809,809A) through
661—95.7(809,809A) shall be destroyed. Destruction shall
be accomplished by grinding and chopping at a scrap metal
facility or meltdown at a suitable foundry operation. All de-
struction shall be supervised and conducted by the staff of the
division of criminal investigation criminalistics laboratory.
Documentation of the destruction of the firearms shall be
made in the firearms inventory.

661—95.9(809,809A) Claims. Any disputed claim of own-
ership or right of possession of a firearm or of ammunition
subject to rules 661—95.1(809,809A) through 95.8(809,
809A) shall be adjudicated in accordance with the procedures
regarding contested cases set forth in 661—Chapter 10.

661—95.10(809,809A) Disposition of explosives. Any law
enforcement agency in possession of forfeited explosives
shall contact the arson and explosives bureau of the fire mar-
shal division for instructions and shall follow the instructions
received from the fire marshal division for the disposition of
the forfeited explosives.

661—95.11(809,809A) Disposition of weapons other than
firearms and explosives. Any law enforcement agency in
the possession of a forfeited weapon other than a firearm, am-
munition, or explosives may contact the division of criminal
investigation criminalistics laboratory for instructions for the
disposition of the forfeited weapons.

These rules are intended to implement lowa Code sections
809.21 and 809A.17.

ARC 5393B

PUBLIC SAFETY
DEPARTMENT[661]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 17A.3 and
321.4, the Department of Public Safety hereby gives Notice
of Intended Action to rescind Chapter 19, “Missing Person
Information Clearinghouse,” and adopt a new Chapter 89,
“Missing Persons,” lowa Administrative Code.

The lowa Department of Public Safety has provided ser-
vices related to the identification and location of missing per-
sons since 1985, pursuant to lowa Code chapter 694. In the
intervening years, knowledge regarding effective means of
locating missing persons has increased, as has the potential
of applying new technologies. The commercialization of the
Internet has provided substantial opportunities to dissemi-
nate information faster and to a wider audience than was pos-
sible historically. The amendments proposed herein update
current rules of the lowa Missing Person Information Clear-
inghouse to recognize technological changes which have
been implemented in lowa.

Beginning in 1997, after the abduction and murder of
nine-year-old Amber Hagerman in Texas, a plan for rapid
dissemination of information when a child has been abducted
was developed and put into operation in all 50 states. The
AMBER Alert Program is a voluntary alliance among law
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enforcement, broadcasters, and others with the ability to dis-
seminate information rapidly to mobilize community re-
sources to locate children who have been abducted and are
believed to be in danger. The lowa AMBER Alert Program
became operational in March 2003. Proposed rules for the
lowa program are included in this Notice of Intended Action.

A public hearing on these proposed amendments will be
held on October 20, 2006, at 9:30 a.m. in the third floor con-
ference room of the Wallace State Office Building, East 9th
and Grand, Des Moines, lowa 50319. Persons may present
their views orally or in writing at the public hearing. Persons
who wish to make oral presentations at the public hearing
should contact the Agency Rules Administrator, lowa De-
partment of Public Safety, Wallace State Office Building,
Des Moines, lowa 50319, by mail; by telephone at (515)
281-5524; or by electronic mail to admrule@dps.state. ia.us,
at least one day prior to the public hearing.

Any written comments or information regarding these
proposed amendments may be directed to the Agency Rules
Administrator by mail or electronic mail at the addresses in-
dicated at least one day prior to the public hearing, or sub-
mitted at the public hearing. Persons who wish to convey
their views orally other than at the public hearing may con-
tact the Agency Rules Administrator by telephone or in per-
son at the Department office by 4:30 p.m. on October 20,
2006.

These amendments are intended to implement lowa Code
chapter 694.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Rescind and reserve 661—Chapter 19.

ITEM 2. Adopt the following new chapter:

CHAPTER 89
MISSING PERSONS

661—=89.1 through 661—89.99 Reserved.

DIVISION |
MISSING PERSON INFORMATION CLEARINGHOUSE

661—89.100(694) Missing person information clearing-
house. The missing person information clearinghouse is es-
tablished in the division of criminal investigation. The clear-
inghouse provides a program for compiling, coordinating,
and disseminating information, in order to locate missing per-
sons through public awareness and cooperation, and to edu-
cate law enforcement officers and the general public about the
issues related to missing persons.

661—89.101(694) Administration of missing person in-
formation clearinghouse. The division of criminal inves-
tigation administers the missing person information clearing-
house, and all questions, comments, or requests for, or sub-
mission of, information should be directed to the clearing-
house at the division of criminal investigation. Inquiries by
mail should be addressed to: Missing Person Information
Clearinghouse, Division of Criminal Investigation, lowa
Department of Public Safety, Wallace State Office Building,
Des Moines, lowa 50319. Inquiries by electronic mail should
be addressed to mpicinfo@dps.state.ia.us.
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661—89.102(694) Definitions. The following definitions
apply to rules 661—89.100(694) through 661—89.107(694).

“Approved” means having met the criteria set forth by the
department of public safety.

“Clearinghouse” means the missing person information
clearinghouse in the division of criminal investigation, lowa
department of public safety.

“Commissioner” means the commissioner of the lowa de-
partment of public safety or the commissioner’s authorized
designee.

“Department” means the lowa department of public safe-

ty.

“Missing person” means an individual having temporary
or permanent residence in lowa, or who is believed to be in
lowa, whose location has not been determined, who has been
reported as missing to a law enforcement agency, and who:

1. Is physically or mentally disabled.

2. Is missing under circumstances indicating that the
missing person may be in danger.

3. Is missing under circumstances indicating that the
missing person’s disappearance was not voluntary.

4. Is under the age of 21.

“Missing person report” means a report filed by a law en-
forcement agency or a private individual with the clearing-
house on a missing person report form.

“Missing person report form” means a form designated by
the department of public safety for use by private citizens and
law enforcement agencies to report missing person informa-
tion to the missing person information clearinghouse. Law
enforcement agencies may use forms other than the form des-
ignated by the department of public safety to submit missing
person information to the clearinghouse, provided that all of
the information requested on the designated form is pro-
vided.

“Prevention and education materials” means those materi-
als that are designed to aid in the prevention of child abduc-
tion and to address risks of the exploitation of missing chil-
dren and that are used in conjunction with a prevention and
education program.

“Prevention and education programs” means those pro-
grams which have as their primary purpose the prevention of
child abduction and of the exploitation of missing children.

“Programs and materials registry” or “registry” means a
list of prevention and education materials and programs ap-
proved by the department.

661—89.103(694) Program information.

89.103(1) A toll-free telephone line (1-800-346-5507) is
available 24 hours a day, seven days a week, to collect and
disseminate information concerning missing persons in
lowa.

89.103(2) Current information on lowa missing persons,
including photographs when available, is available on the
Web site of the clearinghouse.

89.103(3) After filing a complaint of a missing person
with a law enforcement agency, the person filing the com-
plaint may submit information to the clearinghouse on a
missing person report form, which may be obtained from the
clearinghouse or any law enforcement agency.

89.103(4) After a missing person complaint has been filed
with a law enforcement agency, any person may submit in-
formation on a missing person report form to the clearing-
house.
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661—89.104(694) Prevention and education programs
and materials.

89.104(1) The clearinghouse shall maintain a registry of
approved prevention and education programs and materials
regarding missing and runaway children.

89.104(2) Any person or group wishing to submit preven-
tion and education programs and materials for approval and
inclusion in the registry may contact the clearinghouse in or-
der to request information on submitting prevention and
education programs and materials for approval.

89.104(3) The clearinghouse shall consider prevention
and education programs and materials submitted for approv-
al only upon receipt by the clearinghouse of all specified ma-
terials. The person or group submitting prevention and
education programs or materials to the clearinghouse shall be
notified of approval or rejection of the programs or materials
on the registry. No prevention and education programs or
materials shall be represented as having been approved by
the clearinghouse or the department unless they have been
approved and placed on the registry.

89.104(4) The following criteria shall govern approval of
education and prevention materials and programs by the de-
partment:

a. A prevention or education program must contain all
elements deemed necessary to adequately cover the subject
matter.

b. Prevention and education programs and materials
shall not contain any elements determined to be offensive or
pornographic or which sensationalize the problem of missing
persons.

c. Prevention and education programs and materials
shall meet standards established by the department.

d. Prevention and education programs and materials
which have been approved by the National Center for Miss-
ing and Exploited Children are deemed to be approved by the
department.

89.104(5) Modifications to approved programs or materi-
als shall be submitted to the clearinghouse for review and ap-
proval and shall not be represented as approved by the clear-
inghouse until such approval has been received.

89.104(6) Prevention or education programs or materials
may be rejected for inclusion in the registry of approved pre-
vention and education programs and materials if it is deter-
mined that materials utilized or content of the program is oth-
er than that which was submitted to the clearinghouse for ap-
proval, or if it is determined, based on current knowledge,
that information provided in prevention and education pro-
grams and materials that have been approved previously is
outdated or misleading.

89.104(7) Prevention or education programs or materials
for which approval has been withdrawn by the clearinghouse
shall be removed from the registry. The person or group that
submitted the withdrawn program or material for consider-
ation and approval shall be notified, if practicable.

89.104(8) If prevention or education programs or materi-
als submitted to the clearinghouse are rejected for inclusion
in the registry, or if the programs or materials previously ap-
proved are removed from the registry, the person or group
that submitted the programs or materials to the clearinghouse
may appeal the rejection or removal to the commissioner
within 30 days of the date on which the clearinghouse noti-
fied the person or group of the rejection or withdrawal.
A proceeding arising from this rule shall be a contested case
and shall be subject to rules 661—10.301(17A) through
661—10.332(17A).



434 NOTICES

PUBLIC SAFETY DEPARTMENT[661](cont’d)

89.104(9) Any individual or group may contact the clear-
inghouse regarding prevention and education programs and
materials to ascertain if a specific program or material is on
the registry.

89.104(10) Any individual may file a complaint with the
clearinghouse regarding prevention and education programs
and materials on the registry. Complaints shall be directed to
the clearinghouse in writing.

661—89.105(694) Release of information. Prevention and
education materials and program information filed with the
clearinghouse for review are open records. Information re-
ceived by the department that pertains to a missing person,
other than criminal investigative data, shall be open records
unless deemed confidential pursuant to lowa Code chapter
22, 692 or 694, or other provision of law.

661—89.106(694) Dissemination.

89.106(1) The clearinghouse shall distribute missing per-
son information that contains the names, photographs, de-
scriptions, and information related to the events surrounding
the disappearance of missing persons through publication on
the Missing Person Information Clearinghouse Web site.
The law enforcement agency or person to contact if a missing
person is located and the names of all located missing per-
sons will be included in the information shown on the Web
site.

NoTE: The Web site of the missing person information
clearinghouse is http://www.iowaonline.state.ia.us/mpic/.

89.106(2) Each week the clearinghouse shall produce, up-
date, and publish public service announcements on the clear-
inghouse Web site. A media outlet may request to receive the
weekly public service announcement by electronic mail by
subscribing to the electronic mail notification service avail-
able through the department Web site.

661—89.107(694) Training. The department shall develop
training programs for law enforcement personnel and the
general public.

89.107(1) Training for local law enforcement personnel
shall include missing person reporting and legal procedures,
tracking of missing persons, unidentified bodies, and criteria
and procedures for AMBER alerts.

89.107(2) Training for the general public shall include in-
formation to assist in the prevention of child exploitation and
kidnapping.

These rules are intended to implement lowa Code section
694.10.

661—89.108 through 661—89.199 Reserved.

DIVISION 11
AMBER ALERT PROGRAM

661—89.200(694) AMBER alert program. The AMBER
alert program is a cooperative effort of the department of pub-
lic safety, the department of transportation, the lottery author-
ity, the lowa association of broadcasters, the lowa state asso-
ciation of sheriffs and deputies, local law enforcement agen-
cies, and the national weather service.

661—89.201(694) Criteria. An AMBER alert shall be is-
sued by lowa state patrol communications upon receipt of a
request from a law enforcement agency, provided that the fol-
lowing criteria for issuance of an AMBER alert are met:

1. Law enforcement has confirmed that a person has
been abducted.

2. The person who has been abducted is under the age
of 18.
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3. Law enforcement believes the circumstances sur-
rounding the abduction indicate that the child is in danger of
serious bodily injury or death.

4. There is enough descriptive information about the
child, abductor, or suspect’s vehicle to believe that an imme-
diate broadcast alert will help.

The criteria should be interpreted broadly so as to protect
the safety of the abducted child and to maintain the integrity
of the AMBER alert program and criteria.

661—89.202(694) Activation procedures.

89.202(1) An lowa AMBER alert shall be issued by lowa
state patrol communications upon receipt of a request from a
participating law enforcement agency, provided that the cri-
teria established in rule 661—89.201(694) are met.

89.202(2) In order to initiate an lowa AMBER alert, a law
enforcement agency shall submit by facsimile transmission a
completed copy of the “State of lowa AMBER Alert Notifi-
cation Plan Facsimile Transmission Packet” to the Des
Moines station of lowa state patrol communications. If
transmission to the Des Moines station is not feasible, trans-
mission may be made to the Cedar Rapids station of lowa
state patrol communications.

89.202(3) Upon receipt by lowa state patrol communica-
tions of a completed facsimile transmission packet and if the
AMBER alert criteria established in rule 661—=89.201(694)
are met, an AMBER alert shall be transmitted via the Emer-
gency Alert System (EAS) to lowa broadcasters.

89.202(4) After initiation of an AMBER alert, additional
information may be submitted by the participating law en-
forcement agency by facsimile transmission, electronic mail,
or telephone.

89.202(5) After initiation of an AMBER alert, available
information shall be posted on the lowa AMBER alert Web
site.

NOTE: The Web site of the lowa AMBER alert program is
at www.iowaamberalert.org.

89.202(6) The communications officer of the lowa state
patrol may direct the issuance of an lowa AMBER alert,
upon receiving a request to do so from another state in which
an AMBER alert has been issued, provided that there is evi-
dence that the abductor may be traveling with the abducted
child to or through lowa.

89.202(7) An lowa AMBER alert shall terminate if the
child who was abducted is located or if five hours have
elapsed since the initiation of the alert. An alert may be re-
newed.

89.202(8) If an lowa AMBER alert is requested and if the
circumstances indicate that a person is missing, the informa-
tion shall be transmitted promptly to the lowa missing person
information clearinghouse.

661—89.203(694) Alternativealert if criteriaarenot sat-
isfied. If an AMBER alert has been requested and the criteria
established in rule 661—=89.201(694) are not satisfied, the de-
partment may issue a missing person alert or a missing child
alert.

These rules are intended to implement lowa Code chapter
694.
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ARC 5404B * The need to promptly address significant provisions
regarding the applicability of the State Building Code which
were adopted by the General Assembly in 2006.
PUBLIC SAFETY e The issuance during 2006 of new editions of most of
DEPARTM ENT[661] the codes adopted by reference in the State Building Code.

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 103A.7, the
Building Code Commissioner hereby gives Notice of In-
tended Action to amend Chapter 300, “State Building
Code—Administration,” and Chapter 301, “State Building
Code—General Provisions,” lowa Administrative Code,
with the approval of the Building Code Advisory Council.

lowa Code section 103A.7 authorizes and requires the
Building Code Commissioner to adopt the State Building
Code, and lowa Code chapter 103A provides for the adoption
of a State Building Code. Generally, the State Building Code
has applied to construction of state-owned buildings and fa-
cilities and buildings and facilities in local jurisdictions
which have adopted the State Building Code by local ordi-
nance in accordance with procedures established in lowa
Code section 103A.12. The State Building Code has also ap-
plied to some other types of buildings and facilities, such as
elder group homes and gaming facilities, in the absence of a
local building code. In addition, certain provisions of the
State Building Code apply statewide, including requirements
for accessibility of buildings and facilities to persons with
disabilities, if the buildings or facilities are available to the
public; requirements for minimum plumbing facilities in
places of public assembly, restaurants, pubs, and lounges; en-
ergy efficiency requirements; and requirements for factory-
built structures, which include manufactured homes and
modular buildings. Enforcement of the State Building Code
by the Building Code Bureau has generally been limited to
compliance reviews of construction plans.

2006 lowa Acts, House File 2797, extends the applicabili-
ty of the State Building Code to initial construction of build-
ings and facilities financed with moneys appropriated by the
state, unless the construction is in a local jurisdiction which
has a local building code in place and which enforces the lo-
cal code through a system of plan reviews and inspections.
2006 lowa Acts, House File 2797, also provides for on-site
inspections of certain construction subject to the require-
ments of the State Building Code. Finally, 2006 lowa Acts,
Senate File 2272, provides that, in the absence of a local
building code, school districts shall comply with the State
Building Code in their construction projects if the district
“uses local sales and services tax moneys for school infra-
structure.” According to the lowa Department of Education,
there are eight school districts in the state to which this provi-
sion does not apply.

A major revision and update of the State Building Code
was completed last year and became effective April 1, 2006.
Normally, significant revisions of the State Building Code
will not occur every year, but are anticipated every three
years because the national codes which are adopted by refer-
ence in the State Building Code are on a three-year revision
cycle. However, in this case, two major considerations led to
undertaking this revision at this time:

The amendments proposed herein update references to na-
tional codes adopted by reference, extend the scope of ap-
plication of the State Building Code to construction projects
covered by the language in new legislation, provide for in-
spections of certain projects subject to the State Building
Code, and update the fee schedule for plan reviews undertak-
en by the Building Code Bureau.

A public hearing on these proposed amendments will be
held on October 24, 2006, at 10 a.m. in the Fire Marshal Divi-
sion Conference Room, 401 S.W. 7th Street, Suite N, Des
Moines, lowa 50309. Persons may present their views con-
cerning these amendments at the public hearing orally or in
writing. Persons who wish to make oral presentations at the
hearing should contact the Agency Rules Administrator,
lowa Department of Public Safety, 502 East 9th Street, Des
Moines, lowa 50319; or by telephone at (515)281-5524 at
least one day prior to the hearing.

Any interested persons may make oral or written com-
ments concerning these proposed amendments to the Agency
Rules Administrator by mail, telephone, or in person at the
above address by 4:30 p.m. on October 24, 2006. Comments
may also be submitted by electronic mail to admrule@
dps.state.ia.us at least one day prior to the public hearing.

These amendments are intended to implement lowa Code
chapter 103A.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend 661—Chapter 300 as follows:

CHAPTER 300
STATE BUILDING CODE—ADMINISTRATION

661—300.1(103A) State building code promulgated.
lowa Code section 103A.7 gives assigns to the building code
commissioner-wi ildi i
ry-council; authority to promulgate the state building code,
with the approval of the building code advisory council, ex-
cept that adoption of the state historic building code requires
the approval of the state historical society board of trustees,
rather than the building code advisory council.

The state building code, as authorized by lowa Code sec-
tion 103A.7, includes 661—Chapters 16, 300, 301, 302, and
303. The state historic building code is set forth in 661—
Chapter 350.
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661—300.2(103A)
change.

661—300.3(103A) Building code advisory council. No
change.

661—300.4(103A) Plan reviews.

300.4(1) Plans and specifications review. Submittals of
architectural technical documents, engineering documents,
and plans and specifications to the building code commis-
sioner are the responsihility of the owner of the building or
facility, although the actual submission may be completed by
an authorized agent of the owner or the responsible design
professional. “ Responsible design professional” means a
registered architect or licensed professional engineer who
signs the documents submitted. Plans, specifications and
other supporting information shall be sufficiently clear and
complete to show in detail that the proposed work will com-
ply with the requirements of the applicable provisions of the
state building code and with sections 106.1 and 106.1.1 of
the International Building Code, 2006 edition. In sections
106.1 and 106.1.1 of the International Building Code, 2006
edition, the word “ permit” shall be replaced by “ plan re-
view.” Submittals to the commissioner shall be certified or
stamped and signed asrequired by lowa Code chapters 542B
and 544A unless the applicant has certified on the submittal
to the applicability of a specific exception under lowa Code
section 544A.18 and the submittal does not constitute the
practice of professional engineering as defined by lowa Code
section 542B.2.

Electronic submission of all construction documents is
strongly encouraged. Any person planning to submit docu-
ments electronically shall contact the bureau for instruc-
tions.

a. Architectural technical submissions, engineering doc-
uments, or plans and specifications for construction, renova-
tion, or remodeling of all state-owned buildings or facilities,
including additions to existing buildings, shall be submitted
to and approved by the commissioner before construction is

begun. Such-submittalsshall-be-filed by the-owneroran-au-

Building code commissioner. No

b. Architectural technical submissions, engineering
documents, and plans and specifications for the initial
construction of any building or facility which will not, when
completed, be wholly owned by the state or an agency of the
state shall be submitted to and approved by the commissioner
before construction is begun, if the construction is financed
in whole or in part with funds appropriated by the state and
thereis no local building code in effect in the local jurisdic-
tion in which the construction is planned or, if thereis such a
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local building code in effect, it is not enforced through a sys-
tem which includes both plan reviews and inspections. This
paragraph shall apply only to construction projects which
have not received from the building or facility owner final
written approval of design development documents prior to
January 1, 2007.

b c. Architectural technical submissions, engineering
documents, or plans and specifications for construction, ren-
ovation, or remodeling of all buildings or facilities, including
additions to existing buildings, to which the state building
code applies, other than idi ilities;
those subject to paragraph “a” or “b,” shall be submitted to
and approved by the commissioner before construction is be-
gun, unless applicability of the state building code is based
upon a local ordinance enacted pursuant to lowa Code sec-
tion 103A.12. i i

542B.2.

d. If applicabilityof the state building code is appliesto
a construction project based upon a local ordinance adopting
the state building code, the submission shall be made to the
local jurisdiction, provided that the local jurisdiction has es-
tablished a building department, unless the local jurisdiction
requires submission to the building code commissioner. Re-
view and approval of such documents by the building code
commissioner shall be at the discretion of the building code
commissioner based upon resources available.

300.4(3) Copies and fees. See 661—Chapters 16, 302,
and 303 for fees pertaining to factory-built structures-acees-

a. No chanée.
b. The fees for plan reviews completed by the building
code bureau shall be calculated as follows:

Meeting (Optional) Including Optional Preliminary Plan Review Meeting
AREAIN-SQUARE FEET Cost Cost Cost
Up to 5,000 $75 $200 $275
5,001-10,000 $100 $300 $400
10,001-20,000 $125 $400 $525
20,001-50,000 $150 $500 $650
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Meeting{(Optional) Including-Optional-Preliminary Plan-Review Meeting
50,001-100;000 $200 $600 $800
Sprinkler Plan Review $100
Fire Alarm Review $100

Estimated Construction Costs

Calculation of Plan Review Fee

Up to and including $1 million

$.58 per thousand dollars or fraction thereof
(minimum fee $200)

Greater than $1 million

$640 for the first $1 million plus $.32 for each
additional thousand dollars or fraction thereof

The plan review fees for fire suppression systems and fire alarm systems are separate fees and shall be calculated as follows:

Fire Protection System Costs

Plan Review Fee

Fire suppression systems whose construction cost for installation is calculated to be

up to and including $20,000 $200
Fire suppression systems whose construction cost is estimated to be greater than $400
$20,000

Fire alarm systems whose construction cost for installation is calculated to be up to $200
and including $20,000

Fire alarm systems whose construction cost is estimated to be greater than $20,000 $400

Payment of the assigned fee shall accompany each plan
when submitted for review. Payment may be made by
money order, check or draft made payable to the lowa De-
partment of Public Safety—Building Code Bureau.

c. No change.

300.4(3) Preliminary meeting. The responsible design
professional for a project is strongly encouraged to schedule
a preliminary meeting to discuss code compliance issues ear-
ly in the design development phase. The responsible design
professional should contact the bureau to schedule the pre-
l[iminary meeting. Thereisno separate fee for a preliminary
mesting.

661—300.5(103A) Inspections.

300.5(1) After January 1, 2007, any building or facility
for which construction is subject to a plan review by the com-
missioner, except construction involving any building or fa-
cility owned by the board of regents or by any institution sub-
ject to the authority of the board of regents, shall be inspected
by the commissioner or staff of the bureau or division at the
direction of the commissioner or by a third party with whom
the commissioner contracts to conduct inspections of build-
ings and facilities subject to the state building code. Fees for
inspections completed by a third party under contract with
the building code commissioner shall be paid by the owner of
the building or facility directly to the third-party contractor
and shall bein an amount specified in the contract. Inspec-
tion fees established in a contract with a third party may vary
according to the valuation or complexity of the project, or the
amount of time required to complete and report upon any re-

quired inspections, or the number of inspections required be-
fore compliance with the provisions of the state building code
isachieved, but shall not vary according to the geographical
location within the state of lowa of the building or facility or
according to the travel time required of an inspector.

300.5(2) After July 1, 2007, any construction involving
any building or facility owned by the board of regents or by
an institution subject to the authority of the board of regents
shall be inspected by the commissioner or staff of the bureau
or division at the direction of the commissioner.

300.5(3) The fee schedule established in a contract or
contracts for inspections conducted by a third party shall ap-
ply to inspections conducted by the commissioner or staff of
the bureau or division at the direction of the commissioner.
However, if inspections are conducted by the commissioner,
or by staff of the bureau or division at the direction of the
commissioner, the fees shall be paid by the owner directly to
the bureau.

661—300.5(103A) 661—300.6(103A) L ocal code enforce-
ment. Provisions of the state building code applicable state-
wide or applicable in a local jurisdiction which has adopted
the state building code by local ordinance may be enforced by
the local jurisdiction.

300.5(1) 300.6(1) Creation of department. There may be
established within the governmental subdivision a “building
department” which shall be under the jurisdiction of the
building official designated by the appointing authority.
Within the state building code, including publications
adopted by reference within the state building code, the terms
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“administrative authority,” “authority having jurisdiction,”
and “authorized representative” shall mean the building offi-
cial.

300.5(2) 300.6(2) Powers and duties of building official.
The building official in those governmental subdivisions es-
tablishing a building department shall enforce all the provi-
sions of this any applicable building code as prescribed by
local law or ordinance and as outlined by lowa Code section
103A.19.

300.5(3) 300.6(3) Permits only. Any governmental sub-
division that has not established a building department but re-
quires a permit to construct or an occupancy permit or both
shall be known as the “issuing authority.”

These rules are intended to implement lowa Code chapter
103A.

ITEM 2. Amend rule 661—301.1(103A) as follows:

661—301.1(103A) Scope and applicability. The provi-
sions of this chapter apply generally to:

1. buildings Buildings and facilities owned by the state
of lowa;

2. Theinitial construction of any building or facility not
wholly owned by the state of lowa or any department or
agency of the state of lowa which is financed in whole or in
part with funds appropriated by the state, if there is no local
building code in effect in the jurisdiction in which the
construction islocated or if thereisalocal building code in
effect in the jurisdiction, and the local building code is not
enforced through a system of plan reviews and inspections;

3. Buildings and facilities subject to the state building
code, pursuant to a provision of state or federal law other
than lowa code chapter 103A; and

4. to-buildings Buildings and facilities in local jurisdic-
tions which have adopted the state building code by local or-
dinance in accordance with the provisions of lowa Code sec-
tion 103A.12.

ITEM 3. Amend rule 661—301.2(103A) as follows:

Add the following new definitions in alphabetical order:

“Appropriated by the state of lowa” means funds which
are included in a bill enacted by the lowa general assembly
and signed by the governor or which are appropriated in a
provision of the lowa Code.

“Bureau” means the building code bureau of the fire mar-
shal division of the department of public safety.

“Construction cost” means the total cost of the work to the
owner of all elements of the project designed or specified by
the design professional including the cost at current market
rates of labor and materials furnished by the owner and
equipment designed, specified or specially provided by the
design professional. Construction costs shall include the
costs of management or supervision of construction or instal-
lation provided by a separate construction manager or con-
tractor, plus a reasonable allowance for each construction
manager’s or contractor’s overhead and profit.

“Division” means the fire marshal division of the depart-
ment of public safety.

“State plumbing code” means the state plumbing code
adopted by the lowa department of public health, pursuant to
lowa Code section 135.11, subsection 5.

NoOTE: As of [insert effective date of this rule], the state
plumbing code is found in 641—Chapter 25.

Amend the definition of “structure” as follows:

“Structure” means that which is built or constructed, an
edifice or building of any kind, or any piece of work artifi-
cially built up or composed of parts joined together in some
definite manner except transmission and distribution equip-
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ment of public utilities. The-word “structure” “ Sructure”
includes any part of a structure unless the context clearly re-
quires a different meaning.

ITEM 4. Amend rule 661—301.3(103A) as follows:

661—301.3(103A) General provisions. The provisions of
the International Building Code, 2003 2006 edition, pub-
lished by the International Code Council, 5203 Leesburg
Pike, Suite 600, Falls Church, VA 22041, are hereby adopted
by reference as the general requirements for building
construction, with the following amendments:

Delete sections 101 through 115 except for sections 106.1,
and 106.1.1, and 106.1.1.1.

Add the following new section 1100:

Any building or facility which is in compliance with the
applicable requirements of 661—Chapter 302 shall be
deemed to be in compliance with any applicable require-
ments contained in the International Building Code concern-
ing accessibility for persons with disabilities.

Delete chapter 29.

Amend section 3401.3 by deleting “International Private
Sewage Disposal Code” and inserting in lieu thereof “567
lowa Administrative Code Chapter 69.”

Delete appendices A through J K.

Delete all references to the “International Plumbing
Code” and insert in lieu thereof “state plumbing code.”

Delete all references to the “ICC Electrical Code” and in-
sert in lieu thereof “National Electrical Code, 2005 edition.”

ExcepTION: Prior to April 1, 2007, buildings or facilities
subject to the state building code may be designed and
constructed in compliance with the state building code as it
read prior to [insert effective date of thisrule]. “Prior to
April 1, 2007" means that required submissions have been
made to the building code commissioner or a local building
department by the close of business on March 31, 2007.

301.3(1) and 301.3(2) No change.

ITEM 5. Amend rule 661—301.4(103A), introductory
paragraph, as follows:
661—301.4(103A) Mechanical requirements. The provi-
sions of the International Mechanical Code, 2003 2006
edition, published by the International Code Council, 5203
Leesburg Pike, Suite 600, Falls Church, VA 22041, are hereby
adopted by reference as the requirements for the design,
installation, maintenance, alteration, and inspection of me-
chanical systems that are permanently installed and utilized
to provide control of environmental conditions and related
proc-esses within buildings, with the following amendments:

ITEM 6. Amend subrule 301.6(1) as follows:

301.6(1) Plumbing installations which are not subject to
the state plumbing code, 641—Chapter 25, and which are in
buildings or facilities subject to the state building code may
shall comply either with the state plumbing code or with the
International Plumbing Code, 2003 2006 edition, published
by the International Code Council, 5203 Leesburg Pike,
Suite 600, Falls Church, VA 22041, except that any assembly
occupancy, restaurant, pub or lounge constructed on or after
January 1, 1991, shall comply with the provisions of subrule
301.6(2) regarding the provision of minimum plumbing fa-
cilities.

ITEM 7. Amend rule 661—301.7(103A) as follows:

661—301.7(103A) Existing buildings.

301.7(1) Definition. “Existing building” means a build-
ing erected prior to April-1,20086 [insert effective date of this
rule], or for which plans have received approval from the
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building code bureau of the fire marshal division of the de-
partment of public safety prior to April-1,2006 [insert effec-
tive date of thisrule].

301.7(2) Adoption. The provisions of the International
Existing Building Code, 2003 2006 edition, published by the
International Code Council, 5203 Leesburg Pike, Suite 600,
Falls Church, VA 22041, are hereby adopted by reference as
the requirements for repair, alteration, change of occupancy,
addition, and relocation of existing buildings, with the fol-
lowing amendments:

Delete chapter 1.

Delete section 605.

Delete section 806.

Delete section 912.8.

Delete appendix-A; chapters Al through A5-and .

Adopt appendix B, with the following amendments:

Delete section 101 and insert in lieu thereof the following
new section:

Any building or facility subject to this rule shall comply
with the provisions of 661—Chapter 302.

Delete sections 102, B103, and B104.

Delete resource A.

Delete all references to the “International Plumbing
Code” and insert in lieu thereof “state plumbing code.”

Delete all references to the “ICC Electrical Code” and in-
sert in lieu thereof “National Electrical Code, 2005 edition.”

ITEM 8. Amend rule 661—301.8(103A) as follows:

661—301.8(103A) Residential construction require-
ments. The provisions of the International Residential Code,
2003 2006 edition, published by the International Code
Council, 5203 Leesburg Pike, Suite 600, Falls Church, VA
22041, are hereby adopted by reference as the requirements
for construction, alteration, movement, enlargement, re-
placement, repair, equipment, use and occupancy, location,
removal, and demolition of detached one- and two-family
dwellings and multiple single-family dwellings (town-
houses) not more than three stories in height with a separate
means of egress and their accessory structures, with the fol-
lowing amendments:

Delete chapters 1 and 11.

Delete all references to the “International Plumbing
Code” and insert in lieu thereof “state plumbing code.”

Amend section R323.1.6 R324.1.6 by striking the words
“Chapter 3 of the International Private Sewage Disposal
Code” and inserting in lieu thereof “567 lowa Administrative
Code Chapter 69.”

Add the following new sections:

P2500. Chapter 25 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

P2600. Chapter 26 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

P2700. Chapter 27 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

P2800. Chapter 28 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
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nected to a municipal water system or a municipal wastewa-
ter treatment system.

P2900. Chapter 29 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

P3000. Chapter 30 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

P3100. Chapter 31 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

P3200. Chapter 32 shall not apply to construction of a res-
idence if the residence is within the boundaries of an incorpo-
rated municipality or if the plumbing in the residence is con-
nected to a municipal water system or a municipal wastewa-
ter treatment system.

ARC 5402B

PUBLIC SAFETY
DEPARTMENT[661]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 103A.41,
the Building Code Commissioner hereby gives Notice of In-
tended Action to amend Chapter 350, “State Historic Build-
ing Code,” lowa Administrative Code, with the approval of
the State Historical Society Board of Trustees.

lowa Code section 103A.41 authorizes and requires the
Building Code Commissioner, with the approval of the State
Historical Society Board of Trustees, to adopt the State His-
toric Building Code. The State Historic Building Code pro-
vides an “alternative” building code for qualified historical
buildings, which meet the requirements for inclusion in the
National Register of Historic Places.

This Notice proposes the updating of references to the In-
ternational Existing Building Code, 2006 edition. The 2003
edition of the International Existing Building Code was
adopted as the basis of the State Historic Building Code last
year, and became effective on January 1, 2006. A separate
Notice of Intended Action (see ARC 5404B herein) proposes
the updating of references to codes adopted by reference in
the State Building Code. The amendments proposed herein
coordinate with the proposed updating of the State Building
Code.
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A public hearing on this proposed amendment will be held
on October 26, 2006, at 10:30 a.m. in the Fire Marshal Divi-
sion Conference Room, 401 S.W. 7th Street, Suite N, Des
Moines, lowa 50309. Persons may present their views con-
cerning this amendment at the public hearing orally or in
writing. Persons who wish to make oral presentations at the
hearing should contact the Agency Rules Administrator,
lowa Department of Public Safety, 502 East 9th Street, Des
Moines, lowa 50319; or by telephone at (515)281-5524 at
least one day prior to the hearing.

Any interested persons may make oral or written com-
ments concerning this proposed amendment to the Agency
Rules Administrator by mail, telephone, or in person at the
above address by 4:30 p.m. on October 26, 2006. Comments
may also be submitted by electronic mail to admrule@dps.
state.ia.us by 4:30 p.m. on October 26, 2006.

This amendment is intended to implement lowa Code sec-
tions 103A.41 through 103A.45.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Amend rule 661—350.1(103A) as follows:

661—350.1(103A) Scope and definition.

350.1(1) Scope. This chapter applies to buildings which
meet the requirements for placement on the National Regis-
ter of Historic Places. This chapter is an alternative to the
state building code or local building codes for the buildings
to which it applies.

“Historic building” means any building or structure that is
listed in the state or National Register of Historic Places; that
is designated as a historic property under local or state desig-
nation law or survey; that is certified as a contributing re-
source within a National Register-listed or locally designated
historic district; or that has an opinion or certification that the
property is eligible to be listed on the state or National Regis-
ter of Historic Places either individually or as a contributing
building to a historic district by the state historic preservation
officer pursuant to lowa Code section 103A.42 or the Keeper
of the National Register of Historic Places.

350.1(2) Administration. The provisions of rules661—

. 661—Chapter

300 are adopted by reference.

350.1(3) Adoption. The provisions of the International
Existing Building Code, 2003 2006 edition, published by the
International Code Council, 5203 Leesburg Pike, Suite 600,
Falls Church, VA 22041, are hereby adopted as the alterna-
tive requirements for rehabilitation, preservation, restora-
tion, and relocation of historic buildings, with the following
amendments:

Delete chapter 1.

Delete the definition of “historic building.”

Delete section 503.3.1.

Delete appendix A, chapters Al through A5, and appen-
dix B.

Delete resource A.

Delete all references to the “International Plumbing
Code” and insert in lieu thereof “state plumbing code.”

Delete all references to the “ICC Electrical Code” and in-
sert in lieu thereof “National Electrical Code, 2005 edition.”

NOTE 1: International Existing Building Code, 2003 2006
edition, Resource A, provides guidelines for evaluating fire
ratings of archaic materials and assemblies which may be
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used by designers and code officials when evaluating com-
pliance with provisions of this chapter.

NOTE 2: Except for elevators excluded from jurisdiction
of the lowa division of labor services by the provisions of
lowa Code section 89A.2, each elevator is required to com-
ply with any applicable requirements established by the lowa
division of labor services and is subject to enforcement of
any applicable regulations by the lowa division of labor ser-
vices.

NoTE 3: Except for boilers and pressure vessels excluded
from the jurisdiction of the lowa division of labor services by
the provisions of lowa Code section 89A.4, each boiler or
pressure vessel is required to comply with any applicable re-
quirements established by the lowa division of labor services
and is subject to enforcement of any applicable regulations
by the lowa division of labor services.

Any boiler which is subject to requirements established by
the lowa department of natural resources is required to com-
ply with any such requirements and is subject to enforcement
of any applicable regulations by the lowa department of natu-
ral resources.

This rule is intended to implement lowa Code sections
103A.41 through 103A.45.

ARC 5403B

PUBLIC SAFETY
DEPARTMENT[661]

Notice of Intended Action

Twenty-fiveinterested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 2006 lowa Acts, Senate File
2394, section 6, the Building Code Commissioner hereby
gives Notice of Intended Action to adopt a new Chapter 372,
“Manufactured or Mobile Home Retailers, Manufacturers,
and Distributors,” lowa Administrative Code.

2006 lowa Acts, Senate File 2394, transferred responsibil-
ity for licensing of manufactured housing retailers, manufac-
turers, and distributors from the Department of Transporta-
tion to the Department of Public Safety, effective January 1,
2007. The rules proposed herein would establish procedures
and requirements for the licensing program under the direc-
tion of the Building Code Commissioner, as provided in the
statute. Generally, the proposed rules provide continuity
with the previous administration of the licensing program by
the Department of Transportation, although there are several
significant changes. The licensure fee has been raised from
$35 to $100 annually, as provided in the statute. The pro-
posed rules contain formal provisions for disciplinary action,
including civil penalties, also as provided in the statute. Also
included in the proposed rules is a requirement that each
business location of a retailer be licensed separately.

A public hearing on these proposed rules will be held on
October 26, 2006, at 10 a.m. in the Fire Marshal Division
Conference Room, 401 S.W. 7th Street, Suite N, Des Moines,
lowa 50309. Persons may present their views concerning
these rules at the public hearing orally or in writing. Persons
who wish to make oral presentations at the hearing should
contact the Agency Rules Administrator, lowa Department
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of Public Safety, 502 East 9th Street, Des Moines, lowa
50319; or by telephone at (515)281-5524 at least one day
prior to the hearing.

Any interested persons may make oral or written com-
ments concerning these proposed rules to the Agency Rules
Administrator by mail, telephone, or in person at the above
address by 4:30 p.m. on October 26, 2006. Comments may
also be submitted by electronic mail to admrule@ dps.state.
ia.us at least one day prior to the public hearing.

These rules are intended to implement lowa Code chapter
103A as amended by 2006 lowa Acts, Senate File 2394.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.leqgis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Adopt the following new chapter:

CHAPTER 372
MANUFACTURED OR MOBILE HOME RETAILERS,
MANUFACTURERS, AND DISTRIBUTORS

661—372.1(103A) Definitions. The definitions in 2006
lowa Acts, Senate File 2394, section 1, are made part of this
chapter. In addition, the following words and phrases when
used in this chapter shall have these meanings respectively as-
cribed to them, except when the context otherwise requires.

“Bureau” means the Building Code Bureau, Fire Marshal
Division, lowa Department of Public Safety, 401 S.W. 7th
Street, Suite N, Des Moines, lowa 50309.

“Certificate of title” means a document issued by the ap-
propriate official which contains a statement of the owner’s
title, the name and address of the owner, a description of the
vehicle, a statement of all security interests and additional in-
formation required under the laws or rules of the jurisdiction
in which the document was issued, and which is recognized
as a matter of law as a document evidencing ownership of the
vehicle described. The terms “title certificate,” “title only,”
and “title” are synonymous with the term “certificate of
title.”

“Commissioner” means the building code commissioner.

“Department” means the lowa department of public safe-
ty.

“Manufacturer’s certificate of origin” means a certifica-
tion signed by the manufacturer or importer that the
manufactured or mobile home described has been transferred
to the person or retailer named and that the transfer is the first
transfer of the manufactured or mobile home in ordinary
trade and commerce. The description shall include the make,
model year, vehicle identification number, and other infor-
mation which may be required by statute or rule. The terms
“manufacturer’s statement,” “importer’s statement or certifi-
cate,” “MSO” and “MCOQO” are synonymous with the term
“manufacturer’s certificate of origin.”

“Model year” means the year of original manufacture or
the year certified by the manufacturer.

661—372.2(103A) Criteriafor obtaining a manufactured
or mobile homeretailer’slicense.

372.2(1) Licensing information. Information concerning
license requirements may be obtained from the Building
Code Bureau, Fire Marshal Division, lowa Department of
Public Safety, 401 S.W. 7th Street, Suite N, Des Moines,
lowa 50309.

372.2(2) Application. A manufactured or mobile home
retailer shall file a completed application form at least 30
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days prior to the expiration of a current license or, if the ap-
plication is for an initial license, 30 days prior to the date on
which the retailer anticipates doing business. A retailer may
not operate without a current license.

372.2(3) Expiration. Each license expires on January 1 of
the calendar year following the year in which the license is
issued, except that a license issued in December of any year
shall cover the following calendar year.

372.2(4) Fees. The license fee established by statute is
$100 annually or for any portion of a year, except that a li-
cense issued in December of any year is valid for the follow-
ing calendar year and any retailer with a license valid for a
particular calendar year may continue to operate under that
license until the end of January of the following calendar
year.

372.2(5) Surety bond. The applicant shall obtain a surety
bond in the amount of $50,000. The original bond shall be
filed with the department. The bond shall provide for a 30-
day notice to the bureau, prior to cancellation. The bureau
shall notify the bonding company of any violations of lowa
Code chapter 103A or these rules by the license holder. The
bureau shall notify the retailer by mail or personal service
that the retailer’s license shall be revoked the same date the
bond is canceled unless the bond is reinstated or a hew bond
is filed.

372.2(6) Place of business. The applicant shall maintain a
place of business at a designated location. A manufactured
or mobile home may be used as an office if the home’s taxes
are current. The place of business shall include telephone
service and an office area in which are kept the business rec-
ords, manufacturer’s certificates of origin, certificates of title
or other evidence of ownership of each manufactured or mo-
bile home offered for sale.

372.2(7) Separate place of business. A separate retailer’s
license shall be obtained for each separate location in which
the applicant maintains a place of business.

661—372.3(103A) Operation under distinct name. A
manufactured or mobile home retailer shall not represent or
advertise the business under any name other than the name
that appears on the retailer’s license.

661—372.4(103A) Supplemental statements. A manufac-
tured or mobile home retailer shall file with the commissioner
a written statement upon change of name or change of loca-
tion of the retailer’s place of business. The written statement
shall be filed within ten days of the change with a fee of $100
in payment of a new license reflecting the change.

661—372.5(103A) Denial, suspension, or revocation—
civil penalties.

372.5(1) The commissioner may deny the issuance or re-
newal of a license if the applicant has committed any viola-
tion of any provision of law applicable to the operation of a
business required to be licensed pursuant to this chapter.

372.5(2) The commissioner may suspend or revoke a li-
cense for any violation of this chapter or of any other provi-
sion of law applicable to the operation of a business required
to be licensed pursuant to this chapter.

372.5(3) The commissioner may impose a civil penalty
for any violation of this chapter or of lowa Code chapter
103A. A civil penalty may be imposed in addition to a denial
of the issuance or renewal of a license, a suspension of a li-
cense, or a revocation of a license. A civil penalty shall not
be imposed in lieu of a denial of the issuance or renewal of a
license or of a revocation of a license. A civil penalty shall
not exceed $1,000 for each offense. Each violation involving
a separate manufactured or mobile home, or a separate fail-
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ure or refusal to allow an act to be performed or to perform an
act as required by this chapter or lowa Code chapter 103A,
constitutes a separate offense. However, the maximum
amount of civil penalties which may be assessed for any se-
ries of violations occurring within one year from the date of
the first violation shall not exceed $1 million.

661—372.6(103A,321) Saleor transfer of manufactured
or mobilehomes. The following criteria apply to the sale or
transfer of manufactured or mobile homes.

372.6(1) Retailer sales.

a. A manufactured or mobile home owned by a retailer
shall not be offered for sale unless the retailer has a properly
assigned manufacturer’s certificate of origin or a certificate
of title, a seal from the United States Department of Housing
and Urban Development properly attached, a data plate at-
tached by the manufacturer, and a manufacturer’s installation
manual for the home. A retailer shall not sell a manufactured
or mobile home owned by the retailer without delivering to
the transferee a manufacturer’s certificate of origin or a cer-
tificate of title duly assigned to the transferee.

b. A used manufactured or mobile home with an lowa
title assigned to the retailer shall not be reassigned by the re-
tailer. After acquiring the used home, the retailer shall obtain
a new certificate of title as required by law.

372.6(2) Transfers. A manufactured or mobile home not
owned by a retailer may be offered for sale and sold by a re-
tailer under the following conditions:

a. The manufactured or mobile home owner and retailer
shall enter into a written listing agreement, signed by the
owner or by one owner of a manufactured or mobile home
owned jointly by more than one person, and signed by the re-
tailer, which shall be dated and include the following provi-
sions:

(1) The make, model year, and vehicle identification
number.

(2) The period of time that the agreement shall remain in
force.

(3) The commission or other remuneration that the retail-
er is entitled to receive.

(4) The price for which the manufactured or mobile home
shall be sold.

(5) The name and address of the secured party, if the
manufactured or mobile home is subject to a security interest.

(6) Any additional terms to which the owner(s) and retail-
er agree.

b. If current taxes have not been paid, the taxes and pen-
alties shall be paid from the proceeds of the sale.

c. The retailer shall inform a prospective purchaser of a
manufactured or mobile home that the home is not owned by
the retailer and, if requested by a prospective purchaser, pro-
vide the name and address of the owner(s).

d. An offer to purchase a manufactured or mobile home
shall be in writing.

e. The retailer shall make a written disclosure to the pur-
chaser of the description of the manufactured or mobile
home; the name and address of the owner; if the home is sub-
ject to a security interest, the name and address of the secured
party; and, if the current taxes have not been paid, the amount
of taxes and penalties due. The disclosure statement shall be
signed and dated by the transferee. The disclosure statement
shall be in duplicate. The original shall be given to the trans-
feree and the duplicate retained by the retailer, at the retail-
er’s principal place of business, for a period of three years.

f.  The documents required pursuant to this subrule shall
be made available to the commissioner or any designee of the
commissioner for inspection upon request.
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661—372.7(103A) Right of inspection. The commissioner
or any designee of the commissioner shall have the authority
to inspect manufactured or mobile homes, business records,
manufacturer’s certificates of origin, certificates of title or
other evidence of ownership of each manufactured or mobile
home offered for sale.

661—372.8(103A) Criteriafor obtaining a manufactured
or mobile home manufacturer’s or distributor’slicense.
Information concerning license requirements may be ob-
tained from the Building Code Bureau, Fire Marshal Divi-
sion, lowa Department of Public Safety, 401 S.W. 7th Street,
Suite N, Des Moines, lowa 50309.

372.8(1) Application. A manufactured or mobile home
manufacturer or distributor shall file a completed application
form at least 30 days prior to the expiration of a current li-
cense, or if the application is for an initial license, 30 days
prior to the date on which the manufacturer or distributor an-
ticipates doing business. A manufacturer or distributor may
not operate without a current license.

372.8(2) Expiration. Each license expires on January 1 of
the calendar year following the year in which it is issued, ex-
cept that a license issued in December of any year shall cover
the following calendar year.

372.8(3) Fees. The license fee established by statute is
$100 annually or for any portion of a year, except that a li-
cense issued in December of any year is valid for the follow-
ing calendar year and any manufacturer or distributor with a
license valid for a particular calendar year may continue to
operate under that license until the end of January of the fol-
lowing calendar year.

372.8(4) Notification. Manufactured or mobile home
manufacturers and distributors shall, within ten days of the
fact, notify the bureau in writing of:

a. Any change in the name, method of doing business or
the location of the place of business as shown on the license
and shall include a fee of $100 in payment of a new license
reflecting the change.

b. Issuance of a franchise or contract with a person in this
state to sell new manufactured or mobile homes at retail.

c. Any change in the trade names of manufactured or
mobile homes being manufactured for delivery in this state.

372.8(5) Required acts. Manufactured or mobile home
manufacturers and distributors shall furnish sample
manufacturer’s certificates of origin to the commissioner for
each make of manufactured or mobile home assembled by
the manufacturer for delivery in this state.

These rules are intended to implement lowa Code chapter
103A as amended by 2006 lowa Acts, Senate File 2394.

NOTICE—PUBLIC FUNDS
INTEREST RATES

In compliance with lowa Code chapter 74A and section
12C.6, the committee composed of Treasurer of State
Michael L. Fitzgerald, Superintendent of Credit Unions
James E. Forney, Superintendent of Banking Thomas B.
Gronstal, and Auditor of State David A. Vaudt have estab-
lished today the following rates of interest for public obliga-
tions and special assessments. The usury rate for September
is 7.00%.
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NOTICE—PUBLIC FUNDS INTEREST RATES(cont’d)

INTEREST RATES FOR PUBLIC
OBLIGATIONS AND ASSESSMENTS

74A.2 Unpaid Warrants ......... Maximum 6.0%
74A.4 Special Assessments . ... .. Maximum 9.0%

RECOMMENDED Rates for Public Obligations (74A.3)
and School District Warrants (74A.7). A rate equal to 75% of
the Federal Reserve monthly published indices for U.S. Gov-
ernment securities of comparable maturities. All lowa Banks
and lowa Savings Associations as defined by lowa Code sec-
tion 12C.1 are eligible for public fund deposits as defined by
lowa Code section 12C.6A.

The rate of interest has been determined by a committee of
the state of lowa to be the minimum interest rate that shall be
paid on public funds deposited in approved financial institu-
tions. To be eligible to accept deposits of public funds of the
state of lowa, a financial institution shall demonstrate a com-
mitment to serve the needs of the local community in which it
is chartered to do business. These needs include credit ser-
vices as well as deposit services. All such financial institu-
tions are required to provide the committee with a written de-
scription of their commitment to provide credit services in
the community. This statement is available for examination
by citizens.

New official state interest rates, effective September 12,
20086, setting the minimums that may be paid by lowa deposi-
tories on public funds are listed below.

TIME DEPOSITS

7-31days ...l Minimum 2.00%
32-89days .............. Minimum 2.95%
90-179days ............. Minimum 3.25%
180-364 days ............ Minimum 3.60%
One yearto 397 days . ..... Minimum 3.80%
More than 397 days ....... Minimum 4.75%

These are minimum rates only. The one year and less are
four-tenths of a percent below average rates. Public body
treasurers and their depositories may negotiate a higher rate
according to money market rates and conditions.

Inquiries may be sent to Michael L. Fitzgerald, Treasurer
of State, State Capitol, Des Moines, lowa 50319.

ARC 5400B
UTILITIES DIVISION[199]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to lowa Code section 17A.4 and lowa Code
chapters 476B and 476C, the Utilities Board (Board) gives
notice that on September 8, 2006, the Board issued an order
in Docket No. RMU-06-7, In re: Wind and Renewable Ener-
gy Tax Credits, “Order Commencing Rule Making.” The
Board is noticing for public comment proposed amendments
to 199 IAC 15.18(476B) and 15.19(476C) and proposed new
rules 199 IAC 15.20(476B) and 15.21(476C).

lowa Code chapters 476B and 476C assign the Board two
specific roles in implementing tax credits for energy pro-
duced by large wind facilities (chapter 476B) and by smaller
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wind and renewable energy facilities (chapter 476C). On
January 26, 2006, the Board issued an order adopting rules
addressing its first role, processing applications for facility
eligibility.  The proposed amendments to 199 IAC
15.18(476B) and 15.19(476C) are designed to implement
statutory changes to lowa Code chapters 476B and 476C en-
acted in 2006 lowa Acts, Senate File 2399.

The two proposed new rules, 199 IAC 15.20(476B) and
15.21(476C), address the Board’s second role, accepting and
reviewing the tax credit applications and forwarding the ap-
plications to the Department of Revenue. Under lowa Code
chapters 476B and 476C, the Department of Revenue is re-
sponsible for processing the tax credit applications and issu-
ing tax credit certificates.

e Aside from minor wording changes, the proposed
changes to 199 IAC 15.18(476B) are as follows:

The amendment to 15.18(1)“c”(4) extends the maximum
eligible in-service date from January 1, 2008, to January 1,
20009, in accordance with the statutory change in lowa Code
chapter 476B.

The amendment to 15.18(1)“d” allows an executed inter-
connection agreement or transmission service agreement, in
lieu of a power purchase agreement, in accordance with the
statutory change in lowa Code chapter 476B.

The amendment to 15.18(4) allows applicants to apply for
a 12-month extension of their 18-month facility in-service
requirement, due to “unavailability of necessary equipment,”
in accordance with the statutory change in lowa Code chapter
476B.

Subrule 15.18(6) formalizes the “waiting list” or queue
currently used by the Board to prioritize chapter 476B eligi-
bility applications and adds an annual reporting requirement
for applicants regarding the status of their applications to par-
allel the new statutory requirements under lowa Code chap-
ter 476C (see 15.19(6) below).

e Aside from minor wording changes, the proposed
changes to 199 IAC 15.19(476C) are as follows:

The amendment to 15.19(1)“c” moves the statutory two-
facility ownership limit from paragraph 15.19(1)“b” and
clarifies legislative intent to limit ownership in terms of own-
ership interest rather than sole ownership. If the two-facility
ownership limit were based only on sole ownership, the new
statutory limits reflected in paragraphs 15.19(1)“d” and
15.19(1)“e” below would render the statutory two-facility
limit meaningless.

The amendments to 15.19(1)“d” and 15.19(1)“e” imple-
ment the new statutory ownership limitation under lowa
Code chapter 476C - that any owner holding a 51 percent or
greater equity interest in a facility cannot own an equity inter-
est greater than 10 percent in any other eligible facility.

The amendment to 15.19(1)“f”(1) adds “refuse conver-
sion facility” to the list of eligible facility types, in accord-
ance with the statutory change in lowa Code chapter 476C.

The amendment to 15.19(1)“f”(4) extends the maximum
eligible in-service date from January 1, 2011, to January 1,
2012, in accordance with the statutory change in lowa Code
chapter 476C.

The amendment to 15.19(4) extends the facility in-service
requirement from 18 months to 30 months, in accordance
with the statutory change in lowa Code chapter 476C.

The amendment to 15.19(5) by reference, reflects the stat-
utory addition of “energy production capacity equivalents”
to the maximum total capacity limits eligible for tax credits
under lowa Code chapter 476C.

Subrule 15.19(6) formalizes the “waiting list” or queue
currently used by the Board to prioritize chapter 476C eligi-
bility applications and adds an annual reporting requirement
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for applicants regarding the status of their applications, in ac-
cordance with statutory changes in lowa Code chapter 476C.

Proposed new rules 199 IAC 15.20(476B) and
15.21(476C) are based primarily on the tax credit appli-
cation rules adopted by the Department of Revenue for chap-
ter 476B tax credits (i.e., 701 IAC 42.25(422,476B),
52.26(422,476B), and 58.15(422,476B)) and chapter 476C
tax credits (i.e., 701 IAC 42.26(422,476C), 52.27(422,
476C), and 58.16(422,476C)), plus additional statutory con-
siderations recently adopted in lowa Code sections
476B.6(5) and 476C.4(4). The proposed rules have been
reviewed by representatives of the Department of Revenue
and reflect their comments and suggestions.

Proposed rule 15.20(476B) describes the requirements
and procedures for chapter 476B tax credit applications, and
rule 15.21(476C) describes the same information for chapter
476C applications. The two rules are parallel in structure.
The first subrule describes the application filing require-
ments, plus Board procedures for forwarding the applica-
tions to the Department of Revenue with accompanying
Board analysis and opinion. The second subrule describes
the Department of Revenue’s process for reviewing the ap-
plications and issuing the tax credit certificates.

The proposed rules specify the format of the application
without reference to a preprinted form. The rules depart from
standard Board filing requirements by requiring an original
and two copies of the tax credit applications, rather than ten
copies. The proposed rules provide that the applications are
confidential pursuant to 199 IAC 1.9(5)“c.”

Pursuant to lowa Code sections 17A.4(1)“a” and “b,” any
interested person may file a written statement of position per-
taining to the proposed amendments. The statement must be
filed on or before October 17, 2006, by filing an original and
ten copies in a form substantially complying with 199 IAC
2.2(2). All written statements should clearly state the au-
thor’s name and address and should make specific reference
to this docket. All communications should be directed to the
Executive Secretary, lowa Utilities Board, 350 Maple Street,
Des Moines, lowa 50319-0069.

A public hearing to receive comments on the proposed
new rules and amendments will be held at 10 a.m. on Novem-
ber 7, 2006, in the Board’s hearing room at the address listed
above. The Board does not find it necessary to propose a sep-
arate waiver provision in this rule making. The Board’s gen-
eral waiver provision in 199 IAC 1.3(17A,474,476,78GA,
HF2206) is applicable to this rule.

These amendments are intended to implement lowa Code
chapters 476B and 476C.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend subrule 15.18(1) as follows:

15.18(1) Filing requirements. Any person applying for
certification of eligibility for wind energy tax credits must
file with the board an application that contains substantially
all of the following information:

a. Information regarding the applicant, including the le-
gal name, address, telephone number, and (as applicable)
facsimile transmission number and electronic mail address of
the applicant.

b. Information regarding the ownership of the facility,
including the legal name of each owner, information demon-
strating the legal status of each owner, and the percentage of
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equity interest held by each owner, and a statement attesting
that owners meeting the eligibility requirements of lowa
Code Supplement section 476B.5 are not owners of more
than two eligible renewable energy facilities. In determining
whether the two-facility limit is exceeded, the board will
consider not only the legal entity that owns the utility, if other
than a natural person, but the equity owners of the legal enti-
ty. If the owner of the facility is other than a natural person,
information regarding the equity owners must be provided.

c. A description of the facility, including at a minimum
the following information:

(1) Type of facility (that is, a qualified facility as defined
in lowa Code Supplement section 476B.1);

(2) Total nameplate generating capacity rating;

(3) A description of the location of the facility in lowa, in-
cluding an address or other geographic identifier;

(4) The date the facility is expected to be placed in service
(that is, placed in service on or after July 1, 2005, but before
January 1, 2008 2009, for eligibility under lowa Code chap-
ter 476B as amended by 2005 lowa Acts, chapter 179).

d. A copy of the executed power purchase agreement or
other agreement to purchase electricity. If the power pur-
chase agreement has not yet been finalized and executed, the
board will accept as an other agreement an executed agree-
ment signed by at least two parties that includes both a com-
mitment to purchase electricity from the facility upon
completion of the project and most of the essential elements
of a contract.

The board will also accept a copy of an executed intercon-
nection agreement or transmission service agreement, in lieu
of a power purchase agreement, if the facility owner has
instead agreed to sell electricity from the facility directly or
indirectly to a wholesale power pool market.

e. A statement regarding indicating the type of tax credit
being sought; that is, indicating that the applicant is applying
for tax credits pursuant to lowa Code chapter 476B as
amended by 2005 lowa Acts, chapter 179 (1 cent per kWh,
wind energy only tax credits).

ITEM 2. Amend subrule 15.18(4) as follows:

15.18(4) Loss of eligibility status. Within 18 months fol-
lowing board approval of eligibility, the applicant shall file
information demonstrating that the eligible facility is opera-
tional and producing usable energy. If the board determines
that the eligible facility was not operational within 18 months
of board approval, the facility will lose eligibility status.

However, if the facility is not operational within 18
months due to the unavailability of hecessary equipment, the
applicant may apply for a 12-month extension of thefiling re-
quirement, attesting to the unavailability of necessary equip-
ment. After granting a 12-month extension, if the board de-
termines that the facility was not operational within 30
months of board approval, the facility will lose digibility sta-
tus. Otherwise, the facility may reapply to the board for new
eligibility.

ITEmM 3. Add new subrule 15.18(6) as follows:

15.18(6) Waiting list for excess applications. The board
will maintain a waiting list of excess eligibility applications
for facilities that might have received preliminary eligibility
under 199 IAC 15.18(2), but for the maximum capacity and
capability restrictions under 199 IAC 15.18(5). The priori-
ties of the waiting list will be in the order the applications
were received, based upon the dates of receipt. If additional
capacity becomes available within the capacity restrictions
under 199 IAC 15.18(5), the board will review the applica-
tions on the waiting list based on their priorities, before re-
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viewing new applications. Applications will be removed
from the waiting list after they are either approved or denied.
Beginning August 31, 2007, each applicant on the waiting
list shall annually provide the board a statement of verifica-
tion attesting that the information contained in the applicant’s
eligibility application remains true and correct, or stating that
the information has changed and providing the new informa-
tion.

ITEM 4. Amend subrule 15.19(1) as follows:

15.19(1) Filing requirements. Any person applying for
certification of eligibility for wind energy or renewable ener-
gy tax credits must file with the board an application that con-
tains substantially all of the following information:

a. Information regarding the applicant, including the le-
gal name, address, telephone number, and (as applicable)
facsimile transmission number and electronic mail address of
the applicant.

b. Information regarding the ownership of the facility,
including the legal name of each owner, information demon-
strating the legal status of each owner, and the percentage of
equity interest held by each owner -and-a-statement that own-

ilities. The “legal status of each
owner” refers to the ownership requirements of lowa Code
Supplement section 476C.1(6)“b,” which provides that an el-
igible renewable energy facility must be at least 51 percent
owned by one or more or any combination of the following:

(1) A resident of lowa;

(2) An authorized farm corporation, authorized limited li-
ability company, or authorized trust, as defined in lowa Code
section 9H.1;

(3) A family farm corporation, family farm limited liabil-
ity company, or family farm trust, as defined in lowa Code
section 9H.1;

(4) A revocable trust as defined in lowa Code section
9H.1;

(5) A testamentary trust as defined in lowa Code section
9H.1;

(6) A small business as defined in lowa Code section
15.102;

(7) An electric cooperative association organized pur-
suant to lowa Code chapter 499 that sells electricity to end
users located in lowa or has one or more members organized
pursuant to lowa Code chapter 499;

(8) A cooperative corporation organized pursuant to lowa
Code chapter 497 or a limited liability corporation organized
pursuant to lowa Code chapter 490A whose shares and mem-
bership are held by an entity that is not prohibited from own-
ing agricultural land under lowa Code chapter 9H; or

(9) A school district located in lowa.

c. A statement attesting that each owner meeting the eli-
gibility requirements of lowa Code Supplement section
476C.1(6)“ b” does not have an ownership interest in more
than two eligible renewable energy facilities.

d. For any owner with an equity interest in the facility
equal to or greater than 51 percent, a statement attesting that
the owner does not have an equity interest greater than 10
percent in any other eligible renewable energy facility.

e. For any owner with an equity interest in the facility
greater than 10 percent and less than 51 percent, a statement
attesting that the owner does not have an equity interest
equal to or greater than 51 percent in any other eligible re-
newable energy facility.

¢ f. A description of the facility, including at a minimum
the following information:
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(1) Type of facility (that is, a wind energy conversion fa-
cility, biogas recovery facility, biomass conversion facility,
methane gas recovery facility, or solar energy conversion fa-
cility, or refuse conversion facility, as defined in lowa Code
Supplement section 476C.1);

(2) Total nameplate generating capacity rating, plus max-
imum hourly output capability for any energy production ca-
pacity equivalent as defined in lowa Code Supplement sec-
tion 476C.1;

(3) A description of the location of the facility in lowa, in-
cluding an address or other geographic identifier;

(4) The date the facility is expected to be placed in ser-
vice; that is, placed in service on or after July 1, 2005, but be-
fore January 1, 2011 2012, for eligibility under lowa Code
Supplement chapter 476C; and

(5) For eligibility under lowa Code Supplement chapter
476C, demonstration that the facility’s combined MW name-
plate generating capacity and maximum hourly output capa-
bility of energy production capacity equivalent (as defined in
lowa Code Supplement section 476C.1(7)), divided by the
number of separate owners meeting the requirements of lowa
Code Supplement chapter 476C, equals no more than
2.5 MW of capacity per eligible owner.

d g. A copy of the power purchase agreement or other
agreement to purchase electricity, hydrogen fuel, methane or
other biogas, or heat for a commercial purpose, which shall
designate either the producer or the purchaser as eligible to
apply for the renewable energy tax credit. If the power pur-
chase agreement or other agreement has not yet been final-
ized and executed, the board will accept a binding statement
from the applicant that designates which party will be eligi-
ble to apply for the renewable energy tax credit; that designa-
tion shall not be subject to change.

eh. A statement regarding indicating the type of tax cred-
it being sought; that is, indicating that the applicant is apply-
ing for tax credits pursuant to lowa Code Supplement chapter
476C (1.5 cents per kWh, wind and other renewable energy
tax credits).

ITEM 5. Amend subrule 15.19(4) as follows:

15.19(4) Loss of eligibility status. Within 18 30 months
following board approval of eligibility, the applicant shall
file information demonstrating that the eligible facility is op-
erational and producing usable energy. If the board deter-
mines that the eligible facility was not operational within 18
30 months of board approval, the facility will lose eligibility
status. However, the facility may reapply to the board for
new eligibility.

ITEM 6. Amend subrule 15.19(5) as follows:

15.19(5) Allocation of capacity among eligible appli-
cants. lowa Code Supplement section 476C.3(4) establishes
the maximum ameunt amounts of nameplate generating ca-
pacity of facilities capacities and energy production capacity
equivalents eligible for the tax credits. In the event the board
receives applications for tax credits that, in total, exceed the
statutory limits, the board will rule on the applications in the
order they are received, based upon the date of receipt. Be-
cause the board does not track the time of day that filings are
made with the board, if the board receives more than one ap-
plication on a particular date such that the combined capacity
of the applications exceeds applicable statutory limits, the
board will allocate the final eligibility determinations pro-
portionally among all applications received on that date. Al-
ternatively, the board may withhold this allocation unless a
petition for allocation is filed with the board by one of the ap-
plicants who filed its application on that particular date. If
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such a petition is submitted, the board will notify all appli-
cants who filed on that particular date, allowing each appli-
cant to opt into the allocation within 45 days of the date of the
filing of the petition. Applicants who opt in must comply
with 199 IAC 15.19(4) after receiving eligibility under the al-
location or lose their eligibility status. Applicants who do not
opt in will maintain their original application date.

ITEM 7. Add new subrule 15.19(6) as follows:

15.19(6) Waiting lists for excess applications. The board
will maintain waiting lists of excess eligibility applications
for facilities that might have received preliminary eligibility
under 199 IAC 15.19(2), but for the maximum capacity and
capability restrictions under 199 IAC 15.19(5). The priori-
ties of the waiting lists will be in the order the applications
were received, based upon the dates of receipt. If additional
capacity becomes available within the capacity restrictions
under 199 IAC 15.19(5), the board will review the applica-
tions on the waiting lists based on their priorities, before re-
viewing new applications. Applications will be removed
from the waiting lists after they are either approved or de-
nied. Beginning August 31, 2007, each applicant on a wait-
ing list shall annually provide the board a statement of verifi-
cation attesting that the information contained in the appli-
cant’s eligibility application remains true and correct, or stat-
ing that the information has changed and providing the new
information.

ITEM 8. Add new rule 199—15.20(476B) as follows:

199—15.20(476B) Applicationsfor wind energy tax cred-
itsunder lowa Code chapter 476B. The wind energy tax
credits equal one cent per kilowatt-hour of electricity gener-
ated by and purchased from eligible wind energy facilities un-
der 199 IAC 15.18(476B), for tax years beginning on or after
July 1, 2006. The owners of an eligible facility may apply for
wind energy tax credits for up to ten tax years following the
date the facility is placed in service. Wind energy tax credits
will not be issued for wind energy purchased after June 30,
2019.

For the first tax year for which tax credits can be claimed,
the kilowatt-hours generated by and purchased from an eligi-
ble facility may exceed 12 months’ production.

ExAMPLE: An eligible facility was placed in service on
April 1, 2006, and the taxpayer files on a calendar-year basis.
The first year for which tax credits can be claimed is the year
ending December 31, 2007, since that is the first tax year that
began on or after July 1, 2006. The credits for the 2007 tax
year can include energy produced and purchased between
April 1, 2006, and December 31, 2007.

15.20(1) Application process for wind energy tax credits.
A wind energy facility must be approved as eligible by the
board under 199 IAC 15.18(476B) in order to qualify for
wind energy tax credits. The wind energy facility must also
be approved by the board of supervisors of the county in
which the facility is located, in accordance with lowa Code
section 476B.6(1). Once the owners receive approval from
their board of supervisors, additional approval from the
board of supervisors is not required for subsequent tax years.

Wind energy tax credits shall not be allowed for a facility
for which the owners have claimed an exemption from prop-
erty tax under lowa Code sections 427B.26 or 441.21(8), or
claimed an exemption from sales tax under lowa Code sec-
tion 423.3(54). The facility will be subject to the assessment
of property tax in accordance with department of revenue
rule 701 IAC 80.13(427B).

Tax credit applications for eligible facilities must be filed
with the board no later than 30 days after the close of the tax
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year for which the credits are to be applied. The tax credit
applications will be held confidential by the board and the de-
partment of revenue as, among other things, documents con-
taining customer-specific or personal information (199 IAC
1.9(5)“c”) and information related to tax returns (lowa Code
section 422.20). The information will be held confidential
by the board upon filing, and by the department of revenue
upon receipt from the board, and will be subject to the provi-
sions of 199 IAC 1.9(8)“b”(3). Accordingly, the applicant
should mark each of the pages of the tax credit application
“CONFIDENTIAL” in bold or large letters.

a. If afacility is jointly owned, then owners applying for
the tax credits must file their application jointly. For each ap-
plication, an original and two copies must be filed according
to the following format, including a cover letter that cites this
rule (199 IAC 15.20(476B)), and the following 14 informa-
tion items separately identified by item number:

(1) A copy of the original application for facility eligibil-
ity under 199 IAC 15.18(476B), plus any subsequent amend-
ments to the application.

(2) A copy of the board’s determination approving the fa-
cility as eligible for tax credits under 199 IAC 15.18(476B).

(3) A copy of the board of supervisors’ approval, from the
county in which the facility is located, issued pursuant to
lowa Code section 476B.6(1).

(4) A statement attesting that the owners have not claimed
an exemption for the facility from property tax under lowa
Code section 427B.26 or 441.21(8), or from sales tax under
lowa Code section 423.3(54).

(5) A statement attesting that neither the owners nor the
purchaser have received renewable energy tax credits for the
facility under 199 IAC 15.21(476C).

(6) A copy of the executed power purchase agreement or
other agreement to purchase electricity. Alternatively, a copy
of an executed interconnection agreement or transmission
service agreement is acceptable if the owners have elected to
sell electricity from the facility directly or indirectly to a
wholesale power pool market.

(7) A statement attesting that the electricity for which tax
credits are sought has been generated by the eligible facility
and sold to an unrelated purchaser. For purposes of the wind
energy tax credits, the definition of “related person” is the
same as specified in department of revenue subrules 701 IAC
42.25(2) and 52.26(2). That is, the definition of “related per-
son” uses the same criteria set forth in Section 45(e)(4) of the
Internal Revenue Code relating to the federal renewable elec-
tricity production credit. Persons shall be treated as related to
each other if such persons are treated as a single employer un-
der Treasury Regulation §1.52-1. In the case of a corporation
that is a member of an affiliated group of corporations filing a
federal consolidated return, such corporation shall be treated
as selling electricity to an unrelated person if such electricity
is sold to the person by another member of the affiliated
group.

(8) The date that the eligible facility was placed in service
(that is, between July 1, 2005, and January 1, 2009).

(9) The total number of kilowatt-hours of electricity gen-
erated by the facility during the tax year.

(10) Invoices or other information that documents the
number of kilowatt-hours of electricity generated by the eli-
gible facility and sold to an unrelated purchaser during the
tax year.

(12) Information regarding the facility owners, includ-
ing the name, address, and tax identification number of each
owner, and the percentage of equity interest held by each
owner. If an owner is other than a natural person, informa-
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tion regarding the equity owners must also be provided. This
information shall be consistent with information provided in
the original application for facility eligibility under 199 IAC
15.18(476B).

(12) The type of tax for which the credits will be applied
and the first tax year in which the credits will be applied.

(13) Identification of any applicants that are eligible to
receive renewable electricity production credits authorized
under Section 45 of the Internal Revenue Code. This identi-
fication should include a statement from the applicant attest-
ing to the applicant’s eligibility and any available supporting
documentation.

(14) If any of the applicants is a partnership, limited li-
ability company, S corporation, estate, trust, or any other re-
porting entity all of whose income is taxed directly to its eg-
uity holders or beneficiaries for taxes imposed under lowa
Code chapter 422, division Il or 111, the application shall in-
clude a list of the partners, members, shareholders, or benefi-
ciaries of the entity. This list shall include the name, address,
tax identification number, and pro rata share of earnings from
the entity, for each of the partners, members, shareholders, or
beneficiaries of the entity. The wind energy tax credits will
flow through to the entity’s partners, shareholders, or mem-
bers in accordance with their pro rata share of earnings from
the entity.

If the entity is also eligible to receive renewable electricity
production credits authorized under Section 45 of the Inter-
nal Revenue Code, the entity may designate specific partners
if the business is a partnership, shareholders if the business is
an S corporation, or members if the business is a limited li-
ability company, to receive the wind energy tax credits issued
under lowa Code chapter 476B, and the percentage allocable
to each. Such an entity may also designate a percentage of
the tax credits allocable to an equity holder or beneficiary as a
liquidating distribution or portion thereof, of a holder or
beneficiary’s interest in the applicant entity. Otherwise, in
the absence of such designations, the wind energy tax credits
will flow through to the entity’s partners, shareholders, or
members in accordance with their pro-rata share of earnings
from the entity.

Alternatively, the tax credits will be issued directly to the
entity if the entity is a partnership, limited liability company,
S corporation, estate, trust, or any other reporting entity, all of
whose income is taxed directly to its equity holders or benefi-
ciaries for taxes imposed under lowa Code chapter 422, divi-
sion V, or under lowa Code chapter 423, 432, or 437A.

b. The board will forward the tax credit applications to
the department of revenue for review and processing. Along
with each forwarded application, the board will provide staff
analysis and opinion regarding:

(1) The completeness of the application.

(2) The facility’s eligibility status under 199 IAC
15.18(476B).

(3) Whether the reported kilowatt-hours of electricity
generated by and purchased from the facility during the tax
year seem accurate and eligible for wind energy tax credits.

15.20(2) Review process and computation of wind energy
tax credits. The department of revenue will review the
applications and opinions forwarded by the board, calculate
the tax credits, and issue wind energy tax credit certificates
to the facility owners, in accordance with department of reve-
nue requirements and procedures under rules 701 IAC
42.25(422,476B), 52.26(422,476B), and 58.15(422,476B).

ITEM 9. Add new rule 199—15.21(476C) as follows:
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199—15.21(476C) Applicationsfor renewable energy tax
creditsunder lowa Code chapter 476C. The renewable en-
ergy tax credits equal 1.5 cents per kilowatt-hour of electric-
ity, or 44 cents per 1,000 standard cubic feet of hydrogen fuel,
or $4.50 per 1 million British thermal units of methane gas or
other biogas used to generate electricity, or $4.50 per 1 mil-
lion British thermal units of heat for a commercial purpose,
generated by and purchased from eligible renewable energy
facilities under 199 IAC 15.19(476C), for tax years beginning
on or after July 1, 2006. Either the owners of an eligible facil-
ity or a designated purchaser of renewable energy from the fa-
cility may apply for renewable energy tax credits, for up to ten
tax years following the date the facility is placed in service.
Renewable energy tax credits will not be issued for renewable
energy purchased after December 31, 2021.

For the first tax year for which tax credits can be claimed,
the kilowatt-hours, standard cubic feet, or British thermal
units generated by and purchased from an eligible facility
may exceed 12 months’ production.

ExampLE: An eligible facility was placed in service on
April 1, 2006, and the taxpayer files on a calendar-year basis.
The first year for which tax credits can be claimed is the year
ending December 31, 2007, since that is the first tax year that
began on or after July 1, 2006. The credit for the 2007 tax
year can include renewable energy produced and purchased
between April 1, 2006, and December 31, 2007.

15.21(1) Application process for renewable energy tax
credits. A renewable energy facility must be approved as eli-
gible by the board under 199 IAC 15.19(476C) in order to
qualify for renewable energy tax credits. Tax credit applica-
tions must be filed with the board no later than 30 days after
the close of the tax year for which the credits are to be ap-
plied. The tax credit applications will be held confidential by
the board and the department of revenue as, among other
things, documents containing customer-specific or personal
information (199 IAC 1.9(5)“c”) and information related to
tax returns (lowa Code section 422.20). The information
will be held confidential by the board upon filing, and by the
department of revenue upon receipt from the board, and will
be subject to the provisions of 199 IAC 1.9(8)“b”(3). Ac-
cordingly, the applicant should mark each of the pages of the
tax credit application “CONFIDENTIAL” in bold or large
letters.

a. Either the facility owners or the purchaser of renew-
able energy shall be eligible to apply for the tax credits, as
designated under 199 IAC 15.19(1)*g.” If a facility is jointly
owned, then owners applying for the tax credits must file
their application jointly. For each application, an original
and two copies must be filed according to the following for-
mat, including a cover letter that cites this rule (199 1AC
15.21(476C)), and the following 12 information items sepa-
rately identified by item number:

(1) A copy of the original application for facility eligibil-
ity under 199 IAC 15.19(476C), plus any subsequent amend-
ments to the application.

(2) A copy of the board’s determination approving the fa-
cility as eligible for tax credits under 199 IAC 15.19(476C).

(3) A statement attesting that the owners have not re-
ceived wind energy tax credits for the facility under 199 IAC
15.20(476B).

(4) A copy of the power purchase agreement or other
agreement to purchase from the facility electricity, hydrogen
fuel, methane or other biogas, or heat for a commercial pur-
pose. The agreement shall designate whether the producer or
purchaser of renewable energy will be eligible to apply for



448 NOTICES

UTILITIES DIVISION[199](cont’d)

the tax credits and shall be consistent with the designation
originally filed under 199 IAC 15.19(1)“g.”

(5) A statement attesting that the electricity, hydrogen
fuel, methane or other biogas, or heat for a commercial pur-
pose, for which tax credits are sought, has been generated by
the eligible facility and sold to an unrelated purchaser. For
purposes of the renewable energy tax credits, persons are re-
lated to each other if either person owns an 80 percent or
more equity interest in the other person.

(6) The date that the eligible facility was placed in service
(that is, between July 1, 2005, and January 1, 2012).

(7) The total number of kilowatt-hours of electricity, stan-
dard cubic feet of hydrogen fuel, British thermal units of
methane gas or other biogas used to generate electricity, or
British thermal units of heat for a commercial purpose gener-
ated by the eligible facility during the tax year.

(8) Invoices or other information that documents the
number of kilowatt-hours of electricity, standard cubic feet
of hydrogen fuel, British thermal units of methane gas or
other biogas used to generate electricity, or British thermal
units of heat for a commercial purpose generated by the eligi-
ble facility and sold to an unrelated purchaser during the tax
year.

(9) Information regarding the facility owners or desig-
nated eligible purchaser, including the name, address, and tax
identification number of each owner or purchaser. If the ap-
plication is filed by the facility owners, this shall also include
the percentage of equity interest held by each owner. This in-
formation shall be consistent with ownership information
provided in the original application for facility eligibility un-
der 199 IAC 15.19(476C).

(10) The type of tax for which the credits will be applied
and the first tax year in which the credits will be applied.

(11) Identification of any applicants that are eligible to
receive renewable electricity production credits authorized
under Section 45 of the Internal Revenue Code. This identi-
fication should include a statement from the applicant attest-
ing to the applicant’s eligibility and any available supporting
documentation.

(12) If any of the applicants is a partnership, limited li-
ability company, S corporation, estate, trust, or any other re-
porting entity all of whose income is taxed directly to its eg-
uity holders or beneficiaries for taxes imposed under lowa
Code chapter 422, division Il or 111, the application shall in-
clude a list of the partners, members, shareholders, or benefi-
ciaries of the entity. This list shall include the name, address,
tax identification number, and pro-rata share of earnings
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from the entity for each of the partners, members, sharehold-
ers, or beneficiaries of the entity. The renewable energy tax
credits will flow through to the entity’s partners, sharehold-
ers, or members in accordance with their pro-rata share of
earnings from the entity.

If the entity is also eligible to receive renewable electricity
production credits authorized under Section 45 of the Inter-
nal Revenue Code, the entity may designate specific partners
if the business is a partnership, shareholders if the business is
an S corporation, or members if the business is a limited li-
ability company to receive the renewable energy tax credits
issued under lowa Code chapter 476C and the percentage al-
locable to each. Such an entity may also designate a percent-
age of the tax credits allocable to an equity holder or benefi-
ciary as a liquidating distribution or portion thereof of a hold-
er or beneficiary’s interest in the applicant entity. Otherwise,
in the absence of such designations, the renewable energy tax
credits will flow through to the entity’s partners, sharehold-
ers, or members in accordance with their pro-rata share of
earnings from the entity.

Alternatively, the tax credits will be issued directly to the
entity if the entity is a partnership, limited liability company,
S corporation, estate, trust, or any other reporting entity all of
whose income is taxed directly to its equity holders or benefi-
ciaries for taxes imposed under lowa Code chapter 422, divi-
sion V, or under lowa Code chapter 423, 432, or 437A.

b. The board will forward the tax credit applications to
the department of revenue for review and processing. Along
with each forwarded application, the board will provide staff
analysis and opinion regarding:

(1) The completeness of the application.

(2) The facility’s eligibility status under 199 IAC
15.19(476C).

(3) Whether the reported kilowatt-hours of electricity,
standard cubic feet of hydrogen fuel, British thermal units of
methane gas or other biogas used to generate electricity, or
British thermal units of heat for a commercial purpose gener-
ated by and purchased from the facility during the tax year
seem accurate and eligible for renewable energy tax credits.

15.21(2) Review process and computation of renewable
energy tax credits. The department of revenue will review
the applications and opinions forwarded by the board, calcu-
late the tax credits, and issue renewable energy tax credit cer-
tificates to the facility owners or designated purchaser, in ac-
cordance with department of revenue requirements and pro-
cedures under 701 IAC 42.26(422,476C), 52.27(422,476C),
and 58.16(422,476C).
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ARC 5390B

SECRETARY OF STATE[721]
Adopted and Filed Emergency

Pursuant to the authority of lowa Code section 47.1, the
Secretary of State hereby amends Chapter 21, “Election
Forms and Instructions,” lowa Administrative Code.

In 2006 lowa Acts, House File 2282, section 2, the legisla-
ture made changes to lowa Code section 372.13(2) that be-
came effective on July 1, 2006. These changes affect the
ability of county commissioners of elections to conduct spe-
cial elections to fill vacancies in elective city offices. The re-
vised language in lowa Code section 372.13(2) as amended
by 2006 lowa Acts, House File 2282, section 2, shortens the
time period between the deadline for a city to notify the
county commissioner of the proposed date of a special elec-
tion and the date of the special election. For cities that may
require primary elections, the time period has been shortened
from 85 days to 60 days. For all other cities, the time period
has been shortened from 60 days to 32 days. The new lan-
guage does not, however, change the statutorily prescribed
number of days before election day for candidates to file
nomination papers with the city clerk, for the city clerk to de-
liver those nomination papers to the county commissioner,
for candidates to withdraw, for the filing of objections to
nomination papers, and for holding the hearing to decide on
those objections. All of these events have statutorily deter-
mined dates that, with the enactment of 2006 lowa Acts,
House File 2282, section 2, now fall before the deadline for
the city to request an election date. lowa Code section
372.13(2) as amended by House File 2282, section 2, indi-
cates that special elections held under subsection 2 of lowa
Code section 372.13 are subject to the procedural deadlines
in lowa Code sections 376.4 through 376.11, “but the dates
for actions in relation to the special election . . . shall be cal-
culated with regard to the date for which the special election
is called.” The statute does not provide a method for adjust-
ing the conflicting deadlines now found within lowa Code
section 372.13(2). In order to provide county auditors and
city governments with a workable calendar, the Secretary of
State finds it necessary to prescribe new deadlines that fall
within the time period now allowed to prepare for these spe-
cial elections.

The agency finds, in compliance with lowa Code section
17A.4(2), that notice and public participation are impractica-
ble because the legislative changes are currently in effect,
and there are many county commissioners in the state who
are currently working with cities to schedule special elec-
tions to fill vacancies in elective city offices.

The agency also finds, pursuant to lowa Code section
17A.5(2)“b”(2), that the normal effective date of the amend-
ment should be waived and this amendment should be made
effective upon filing with the Administrative Rules Coordi-
nator on August 25, 2006, as the amendment provides ur-
gently needed guidance to county commissioners of elec-
tions as they prepare to conduct elections for cities with re-
cent vacancies.

The Secretary of State adopted these rules on August 25,
2006.

These rules became effective August 25, 2006.

These rules are intended to implement lowa Code section
372.13(2) as amended by 2006 lowa Acts, House File 2282,
section 2.
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A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
available at http://www.legis.state.ia.us/IAC.html or at (515)
281-5279 prior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is adopted.

Amend 721—Chapter 21 by adopting the following new
rules:

721—21.403(81GA,HF2282) Special electionsto fill va-
cancies in elective city offices for cities that may bere-
quired to conduct primary elections.

21.403(1) Notice to the commissioner. At least 60 days
before the proposed date of the special election, the city
council shall give written notice to the commissioner who
will be responsible for conducting the special election.

a. If the commissioner finds no conflict with other pre-
viously scheduled elections, or with other limitations on the
dates of special elections, the commissioner shall immediate-
ly notify the council that the date has been approved.

b. No special city elections to fill vacancies for cities that
may be required to conduct primary elections shall be held
with the general election, with the primary election, or with
the annual school election. To do so would be contrary to the
provisions of lowa Code section 39.2.

21.403(2) Election calendar. The election calendar shall
be adjusted as follows:

a. The deadline for candidates to file nomination papers
with the city clerk shall be not later than 12 noon on the fifty-
third day before the election.

b. The city clerk shall deliver all nomination papers ac-
cepted by the clerk to the county commissioner of elections
not later than 5 p.m. on the fifty-third day before the election.

c. A candidate who has filed nomination papers for the
special election may withdraw not later than 5 p.m. on the fif-
tieth day before the election.

d. A person who would have the right to vote for the of-
fice in question may file a written objection to the legal suffi-
ciency of a candidate’s nomination papers or to the qualifica-
tions of the candidate for this special election not later than
12 noon on the fiftieth day before the election.

e. The hearing on the objection must be held within 24
hours of receipt of the objection.

This rule is intended to implement lowa Code section
372.13(2) as amended by 2006 lowa Acts, House File 2282,
section 2.

721—21.404(81GA,HF2282) Special electionsto fill va-
canciesin elective city offices for cities without primary
election requirements. This rule applies to cities that have
adopted by ordinance one of the following options: nomina-
tions under lowa Code chapter 44 or chapter 45, or a runoff
election requirement if no candidate in the special election re-
ceives a majority of the votes cast.

21.404(1) Notice to the commissioner. At least 32 days
before the proposed date of the special election, the city
council shall give written notice to the commissioner who
will be responsible for conducting the special election. If the
commissioner finds no conflict with other previously sched-
uled elections, or with other limitations on the dates of spe-
cial elections, the commissioner shall immediately notify the
council that the date has been approved.

21.404(2) Special elections to fill vacancies held in con-
junction with the general election. If the proposed date of the
special election coincides with the date of the general elec-
tion, the council shall give notice of the proposed date of the
special city election not later than 76 days before the date of
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the general election. Candidates shall file nomination papers
with the city clerk not later than 5 p.m. on the seventieth day
before the general election. The city clerk shall deliver the
nomination papers accepted by the clerk not later than 5 p.m.
on the sixty-ninth day before the general election. Objection
and withdrawal deadlines shall be 64 days before the general
election, the same as the deadlines for candidates who file
their nomination papers with the commissioner. Hearings on
objections shall be held as soon as possible in order to facili-
tate printing of the general election ballot.

21.404(3) Election calendar. If the special election date is
not the same as the date of the general election, the election
calendar shall be adjusted as follows:

a. The deadline for candidates to file nomination papers
with the city clerk shall be not later than 12 noon on the
twenty-fifth day before the election.

b. The city clerk shall deliver all nomination papers ac-
cepted by the clerk to the county commissioner of elections
not later than 5 p.m. on the twenty-fifth day before the elec-
tion.
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c. A candidate who has filed nomination papers for the
special election may withdraw not later than 5 p.m. on the
twenty-second day before the election.

d. A person who would have the right to vote for the of-
fice in question may file a written objection to the legal suffi-
ciency of a candidate’s nomination papers or to the qualifica-
tions of the candidate for this special election not later than
12 noon on the twenty-second day before the election.

e. The hearing on the objection must be held within 24
hours of receipt of the objection.

This rule is intended to implement lowa Code section
372.13(2) as amended by 2006 lowa Acts, House File 2282,
section 2.

[Filed Emergency 8/25/06, effective 8/25/06]
[Published 9/27/06]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 9/27/06.
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ARC 5394B

DEAF SERVICES DIVISION[429]
Adopted and Filed

Pursuant to the authority of lowa Code sections 17A.3 and
216A.115, the Division of Deaf Services of the Department
of Human Rights amends Chapter 1, “Organization,” lowa
Administrative Code.

This amendment aligns committee work of the Commis-
sion on the Deaf with agency activities.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on June 7, 2006, as ARC 5152B. Two
individuals made public comments in favor of the amend-
ment. The adopted amendment is identical to that published
under Notice.

This amendment was approved during the August 26,
2006, meeting of the Commission on the Deaf.

This amendment will become effective on November 1,
2006.

This amendment is intended to implement lowa Code
chapter 216A.

The following amendment is adopted.

Amend subrule 1.3(5) as follows:
1.3(5) Standing committees. The following standing

commlttees are establlshed personnel-legrsla&w%pubh&m-

s’ren—rul&s program serwces Iegrslatwe/dwrsron rules, and
public information/outreach. Two commission members, to-
gether with the administrative officer, shall serve on each
committee; and any member may serve on several commit-
tees at one time. Each member, except the chairperson, shall
serve on at least one committee. The purpose of the commit-
tees is to address specific program areas of the division, per-
form research on those issues, and make policy recommen-
dations to the commission bedy. Any party wanting to com-
ment, make suggestions, or discuss concerns may contact the
administrative officer or the chairperson to refer an issue to
the members serving on the specific committee. Names of
members may be obtained by calling the division of deaf ser-
vices, central office. The committees’ functions are:

a. Personnel Program services. Review personnel mate-
rials and policies developed for the division and to be recom-
mended to the commission, define programs and evaluate
the services on aregular basis, eval uate effectiveness of ser-
vices provided and make recommendations to the commis-
sion as appropriate, identify options and goals for growth
and accomplishments for the annual report to the governor,
consider expansion of current services or the development of
new program components to meet the needs of the community
served, develop formal program policies, make recommen-
dations to the commission on annual budget proposals, ad-
dress financial issues as they arise, attend budget presenta-
tions, develop strategies to encourage funding of the pro-
gram, and research the availability of grants.

b. Legislative/division rules. Research and recommend
legislative issues and priorities to the commission-—Bevelop,
devel op strategies for citizens to encourage passage of legis-
lation—Play, play a direct and active role in encouraging pas-
sage of legislation, review and make recommendations to the
commission regarding changes to division rules, and attend
meetings related to division rules.

c. Public information/outreach. Strive to ensure public
awareness and encourage constructive use of the services by
those who need them—Rlan , plan workshops, open houses,
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and other awareness-promoting activities—Establish , estab-
lish and maintain relationships with other agencies serving
the deaf and hard-of-hearing—Develop , and devel op specific
measures to increase visibility throughout the state.

[Filed 9/6/06, effective 11/1/06]
[Published 9/27/06]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 9/27/06.

ARC 5388B

ENVIRONMENTAL PROTECTION
COMM I SSION[567]

Adopted and Filed

Pursuant to the authority of lowa Code section 455B.133,
the Environmental Protection Commission hereby amends
Chapter 20, “Scope of Title—Definitions—Forms—Rules
of Practice,” and Chapter 22, “Controlling Pollution,” and
adopts a new Chapter 33, “Special Regulations and
Construction Permit Requirements for Major Stationary
Sources—Prevention of Significant Deterioration (PSD) of
Air Quality,” lowa Administrative Code.

The primary purpose of the amendments is to adopt into
the state air quality rules major changes to the federal New
Source Review regulations (commonly called NSR Reform).

Notice of Intended Action was published in the lowa
Administrative Bulletin on June 7, 2006, as ARC 5154B. A
public hearing was held on July 10, 2006. One set of written
comments was received prior to the close of the public com-
ment period, which closed on July 12, 2006.

The submitted comments and the Department’s response
to the comments are summarized in a responsiveness sum-
mary available from the Department. The adopted amend-
ments contain minor modifications from the proposed
amendments published under Notice of Intended Action to
address the public comments, as detailed in the description of
the changes to new Chapter 33.

On December 31, 2002, the U.S. Environmental Protec-
tion Agency (EPA) promulgated revisions to the Nonattain-
ment New Source Review (NSR) provisions in 40 CFR
51.165 and the Prevention of Significant Deterioration
(PSD) provisions for attainment area NSR in 40 CFR 51.166
and 52.21. Both of these programs are mandated by Parts C
and D of Title I of the federal Clean Air Act. EPA states in the
preamble to the federal rule making that these revisions are
intended to “reduce burden, maximize operating flexibility,
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improve environmental quality, provide additional certainty,
and promote administrative efficiency.”

The NSR program contained in Parts C and D of Title I of
the Clean Air Act is a preconstruction review and permitting
program applicable to new or modified major stationary
sources of air pollutants regulated under the Clean Air Act.
The Department estimates that there are approximately 300
major stationary sources in the state.

Avreas that do not meet the National Ambient Air Quality
Standards (NAAQS) are referred to as nonattainment areas.
In these areas, the nonattainment NSR program applies to
new or modified major stationary sources. In areas that meet
the NAAQS, referred to as attainment areas, the PSD pro-
gram applies to new or modified major stationary sources.
Collectively, the nonattainment NSR and PSD programs are
referred to as the major NSR program.

Three elements of the major NSR program are affected by
these rules. These elements include the procedure for calcu-
lating baseline actual emissions, actual-to-projected-actual
emissions calculation methodology, and plantwide applica-
bility limitations (PALs). This rule making also adds a new
definition of “regulated NSR pollutant” that clarifies which
pollutants are regulated for the purposes of major NSR.

By federal law, the Department must adopt this rule mak-
ing and submit revisions to its major NSR permitting pro-
gram to implement these minimum program elements in the
lowa State Implementation Plan (SIP). The SIP contains
provisions, such as the preconstruction review program, that
are intended to ensure that the NAAQS are achieved and
maintained in the state. The SIP revision request was re-
quired to have been submitted to EPA by no later than Janu-
ary 6, 2006.

The Department originally proposed NSR Reform rules in
a Notice of Intended Action published in the lowa Adminis-
trative Bulletin as ARC 4005B on February 16, 2005. The
public comment period for ARC 4005B closed on May 2,
2005. The Department was in the process of preparing final
rules when the U.S. Court of Appeals, District of Columbia,
issued a ruling on June 24, 2005, for State of New York, et al.
(Petitioners) v. U.S. EPA (Respondent), vacating and re-
manding several provisions of the federal regulations. This
ruling had serious implications for the rules proposed in
ARC 4005B. The Department awaited guidance from EPA,
which was not forthcoming at the time. Additionally, the De-
partment was required to either issue an Adopted and Filed
rule making or terminate the Notice by September 23, 2005.
The Department could not adopt final rules in light of the
Court action and the lack of EPA guidance. As such, the De-
partment elected to terminate the Notice of Intended Action.
The Notice of Termination was published in the lowa
Administrative Bulletin as ARC 4563B on October 12, 2005.

Since the termination of the Department’s original NSR
Reform rules, EPA has provided guidance that is sufficient
for the Department to proceed with final rules. The Depart-
ment is now adopting final rules to comply with EPA’s re-
quirements that lowa modify its SIP to adopt NSR Reform.

The Department has elected not to adopt the nonattain-
ment portion of NSR Reform, as federally promulgated un-
der 40 CFR 51.165. In a letter dated June 1, 2005, to the De-
partment, EPA Region VII confirmed that the Department
does not need to propose nonattainment NSR Reform rules at
this time because lowa does not have any nonattainment
areas. The Department may wait to propose nonattainment
NSR Reform rules until such time as lowa has an area desig-
nated as nonattainment. As such, the current rules for major
sources in nonattainment areas, as required under Part D of
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Title 1 of the federal Clean Air Act, and as currently set forth
under 567—22.5(455B) and 567—22.6(455B), will remain
in effect.

Prior to proposing the original NSR Reform rule making,
the Department convened a technical workgroup on March
30, 2004, facilitated by the lowa Department of Economic
Development, to review the elements of the major NSR pro-
gram affected by the federal NSR Reform regulations. The
workgroup was tasked with making recommendations to the
Department regarding the adoption of the federal rule mak-
ing into the lowa Administrative Code. The workgroup was
composed of affected stakeholders who have experience
with and knowledge of the major NSR program and was sup-
ported by permitting staff from the Department. The recom-
mendations of the workgroup and the Department’s actions
regarding the recommendations are summarized in the “NSR
Reform Workgroup Recommendation Summary” document,
available from the Department.

The consensus reached by the workgroup was that the text
of EPA’s major NSR Reform rules should be adopted directly
into the lowa Administrative Code rather than adopted by
reference. This approach allows the Department to reorga-
nize and consolidate portions of the federal major NSR Re-
form rules to make them easier for the regulated public to un-
derstand and implement. The ability of the Department to
have additional flexibility to address issues subject to inter-
pretation on a case-by-case basis was a feature desired by
many of the workgroup members.

Since the Department’s original NSR Reform proposal,
the Department has conferred with EPA on this approach.
EPA had concerns about tracking the Department’s changes
from the federal regulations, even though the Department
provided a summary of all changes and a spreadsheet that
cross-referenced the federal and state citations. EPA request-
ed that the Department consider adopting the NSR Reform
rules by reference to ease EPA approval of lowa’s rules into
the SIP. EPA also suggested that, since significant changes to
the federal regulations in the future were possible, adoption
by reference would make it easier for the Department to mod-
ify state rules in the future.

In this final rule making, the Department used a combina-
tion of EPA’s and the workgroup’s recommendations. The
definitions and applicability portions for the PSD program
are written into the final rules rather than adopted by refer-
ence. These provisions are the basis of PSD applicability and
constitute the provisions which potentially affected facilities
and Department staff access and reference the most frequent-

y.
Other federal sections, such as those pertaining to required
PSD analyses, and the provisions for plantwide applicability
limitations (PALS), are adopted by reference. In the original
rule making, the Department had made very few changes
from the federal regulations for these provisions. Adoption
by reference of these sections will allow for some brevity and
succinctness to these very lengthy federal regulations.

One workgroup member submitted an individual recom-
mendation for consideration. This recommendation, which
was also submitted as a written comment during the public
comment period for the original Notice, pertained to the ex-
emption from some provisions of the PSD rules for nonprofit
health or nonprofit educational institutions. The PSD rules
currently adopted by the Department allow a nonprofit health
or nonprofit educational institution to be exempted from the
requirements of 40 CFR Part 52.21, paragraphs “j” through
“r,” if the Governor so requests. The provisions of 40 CFR
Part 52.21, paragraphs “j” through “r,” include the require-
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ments to conduct a control technology review; a source im-
pact analysis; preconstruction and postconstruction monitor-
ing; analysis of the impairment to visibility, soils and vegeta-
tion as a result of the project; and an analysis of the impact on
nearby protected federal Class | areas. The individual rec-
ommendation was that the Department instead allow exemp-
tion from the requirements of 40 CFR Part 52.21, paragraphs
“j” through “r,” for nonprofit health or nonprofit educational
institutions without gubernatorial approval, as provided for
in 40 CFR Part 51.166(i).

However, the Department has determined that it will con-
tinue with its current practice of allowing exemptions from
the PSD permitting requirements of paragraphs “j” through
“r” of 40 CFR Part 52.21 only upon the request of the Gover-
nor, as provided for under 40 CFR Part 52.21(i). Continuing
this practice will ensure that possible public health and wel-
fare consequences of proposed changes at a nonprofit health
or nonprofit educational institution are considered before an
exemption is granted from the specified PSD permitting re-
quirements.

Item 1 amends 567—Chapter 20 to refer to 567—Chapter
33 for special requirements for permitting of major stationa-
ry sources.

Item 2 rescinds rule 567—22.4(455B) and adopts a new
rule that refers to the PSD requirements in 567—Chapter 33.
Item 2 will direct users of the lowa Administrative Code
from rule 567—22.4(455B) to 567—Chapter 33 until all ref-
erences to rule 567—22.4(455B) are identified and changed
to 567—Chapter 33 in a subsequent rule making. Once this
process has been accomplished, new rule 567—22.4(455B)
will be rescinded.

Item 3 amends rule 567—22.6(455B) to update the refer-
ence to the federal regulation that lists nonattainment area
designations. Although the list of lowa’s nonattainment area
designations did not change, EPA made changes to other
nonattainment area designations.

Item 4 adopts new 567—Chapter 33. This chapter con-
tains the PSD regulations and construction permitting re-
quirements for major stationary sources.

These amendments contain some significant changes to
567—Chapter 33 from the Notice proposed under ARC
4005B. The previous provisions for Clean Units and Pollu-
tion Control Projects (PCP), including the definitions and all
references to these classifications, are not included in these
amendments. The Court vacated these provisions in its rul-
ing in June 2005. EPA has indicated that not including these
provisions in the state rules is an acceptable approach.

In a separate action on March 17, 2006, the D.C. Court of
Appeals, in State of New York et al. (Petitioners) v. U.S. EPA
(Respondent), overturned what is commonly called the
Equipment Replacement Rule portion of NSR Reform. The
provisions of the Equipment Replacement Rule had been
previously stayed by the Court, and thus were not included in
the Department’s original Notice. However, EPA comment-
ed that the original PSD provisions for routine maintenance
and repair had not been stayed. As such, the Department is
including in 567—Chapter 33 the previous PSD provisions
that had been adopted by reference in 567—Chapter 22 for
routine maintenance and repair of equipment.

In addition, the Department has included record-keeping
requirements under the source obligation provisions of sub-
rule 33.3(18) that are different from the corresponding feder-
al regulations. This change addresses the Court’s remand of
the federal provisions back to EPA. EPA has yet to take any
action on the Court’s remand, and has not issued guidance to
states on how to address this issue in state rule makings.
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However, EPA Region VII has offered informal recom-
mendations that may address the Court’s underlying con-
cerns. The Department is adopting herein record-keeping
language that incorporates EPA Region VII’s informal rec-
ommendations, as well as text that is similar to that which
some other states are adopting.

In response to the public comments submitted by EPA Re-
gion VII, the Department has made minor corrections and
clarifications to the adopted rules in Chapter 33 from those
that were published under Notice as ARC 5154B.

EPA Region VII suggested a number of minor corrections
to subrule 33.3(1) in order to be consistent with the federal
NSR Reform regulations. In response, the Department made
minor changes to the wording in the following definitions in
subrule 33.3(1):

e *“Allowable emissions,” paragraph “3.”

e “Baseline area,” paragraphs “2” and “3.”

e “Baseline date,” paragraph “1”(b).

EPA also commented on the inclusion of the word “com-
mences” in the definition of “projected actual emissions” in
subrule 33.3(1). EPA stated that inclusion of the term “com-
mences” could imply that the actual-to-projected-actual test
described in this definition could apply to new units. Both
the federal regulations and the state rules are meant to refer
only to existing units. As such, the Department has removed
the term “commences” from the final rule.

EPA commented on the adoption by reference of several
appendices to 40 CFR Parts 51 and 52 that were included in
the Notice in subrule 33.3(2). It was the Department’s origi-
nal understanding that these appendices should be adopted.
However, EPA submitted comments stating that not all of the
appendices relate directly to PSD, and it may not be necessa-
ry for the Department to adopt all of the appendices. The De-
partment agrees that adoption of these appendices, with the
exception of 40 CFR Part 51, Appendix W, is not necessary.
Appendix W is the only one of these appendices that was pre-
viously adopted into the state PSD provisions under rule
567—22.4(455B). As such, the Department is modifying the
final rules to adopt by reference only 40 CFR Part 51, Appen-
dix W.

Finally, the Department made minor corrections to the lan-
guage in subrule 33.3(16) and rule 567—33.10(455B) in re-
sponse to EPA’s comments. The Department made a minor
clarification to subparagraph 33.3(18)“f”(3).

These amendments are intended to implement lowa Code
section 455B.133.

These amendments will become effective on November 1,
2006.

The following amendments are adopted.

ITEM 1. Amend rule 567—20.1(455B,17A), second un-
numbered paragraph, as follows:

Chapter 21 contains the provisions requiring compliance
schedules, allowing for variances, and setting forth the emis-
sion reduction program. Chapter 22 contains the standards
and procedures for permitting of emission sources and the
special requirements for nonattainment areas. Chapter 23
contains the air emission standards for contaminants. Chap-
ter 24 provides for the reporting of excess emissions and the
equipment maintenance and repair requirements. Chapter 25
contains the testing and sampling requirements for new and
existing sources. Chapter 26 identifies air pollution emer-
gency episodes and the preplanned abatement strategies.
Chapter 27 sets forth the conditions political subdivisions
must meet in order to secure acceptance of a local air pollu-
tion control program. Chapter 28 identifies the state ambient
air quality standards. Chapter 29 sets forth the qualifications
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for an observer for reading visible emissions. Chapter 31
contains the conformity of general federal actions to the lowa
state implementation plan or federal implementation plan.
Chapter 32 specifies requirements for conducting the animal
feeding operations field study. Chapter 33 contains special
regulations and construction permit requirements for major
stationary sources and includes the requirements for preven-
tion of significant deterioration (PSD). Chapter 34 contains
provisions for air quality emissions trading programs.

ITEM 2. Rescind rule 567—22.4(455B) and adopt the
following new rule in lieu thereof:

567—22.4(455B) Special requirementsfor major station-
ary sourceslocated in areas designated attainment or un-
classified (PSD). The rules for prevention of significant de-
terioration (PSD) are contained in 567—Chapter 33.

ITEM 3. Amend rule 567—22.6(455B) as follows:

567—22.6(455B) Nonattainment area designations. Sec-
tion 107(d) of the Act, 41 U.S.C. §7457(d), requires each state
to submit to the Administrator of the federal Environmental
Protection Agency a list of areas that exceed the national am-
bient air quality standards, that are lower than those stan-
dards, or that cannot be classified on the basis of current data.
A list of lowa’s nonattainment area designations is found at
40 CFR Part 81.316 as amended through March-19.1998
Aprll 30, 2004. The commission uses the document entitled
“Criteria for Revising Nonattainment Area Designations”*
(June 14, 1979) to determine when and to what extent the list
will be revised and resubmitted.
*Filed with the Administrative Rules Coordinator, also
available from the department.

ITEM 4. Adopt new 567—Chapter 33 as follows:

CHAPTER 33
SPECIAL REGULATIONS AND
CONSTRUCTION PERMIT REQUIREMENTS
FOR MAJOR STATIONARY SOURCES—
PREVENTION OF SIGNIFICANT DETERIORATION
(PSD) OF AIR QUALITY

567—33.1(455B) Purpose. This chapter implements the
major New Source Review (NSR) program contained in
Part C of Title I of the federal Clean Air Act as amended on
November 15, 1990, and as promulgated under 40 CFR
51.166 and 52.21 as amended through November 29, 2005.
This is a preconstruction review and permitting program ap-
plicable to new or modified major stationary sources of air
pollutants regulated under Part C of the Clean Air Act as
amended on November 15, 1990. In areas that do not meet the
national ambient air quality standards (NAAQS), the nonat-
tainment NSR program applies. The requirements for the
nonattainment NSR program are set forth in 567—
22.5(455B) and 567— 22.6(455B). In areas that meet the
NAAQS, the PSD program applies. Collectively, the nonat-
tainment NSR and PSD programs are referred to as the major
NSR program.

Rule 567—33.2(455B) is reserved.

Rule 567—33.3(455B) sets forth the definitions, stan-
dards and permitting requirements that are specific to the
PSD program.

Rules 567—33.4(455B) through 567—33.8(455B) are re-
served.

Rule 567—33.9(455B) includes the conditions under
which a source subject to PSD may obtain a plantwide ap-
plicability limitation (PAL) on emissions.
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In addition to the requirements in this chapter, stationary
sources may also be subject to the permitting requirements in
567—Chapter 22, including requirements for Title V opera-
ting permits.

567—33.2(455B) Reserved.

567—33.3(455B) Special construction permit require-
mentsfor major stationary sourcesin areas designated at-
tainment or unclassified (PSD).

33.3(1) Definitions. Definitions included in this subrule
apply to the provisions set forth in this rule (PSD program re-
quirements). For purposes of this rule, the definitions herein
shall apply, rather than the definitions contained in 40 CFR
52.21 and 51.166, except for the PAL program definitions
referenced in rule 567—33.9(455B). For purposes of this
rule, the following terms shall have the meanings indicated in
this subrule:

“Act” means the Clean Air Act, 42 U.S.C. Sections 7401,
et seq., as amended through November 15, 1990.

“Actual emissions” means:

1. The actual rate of emissions of a regulated NSR pollu-
tant from an emissions unit, as determined in accordance
with paragraphs “2” through “4,” except that this definition
shall not apply for calculating whether a significant emis-
sions increase has occurred, or for establishing a PAL under
rule 567—33.9(455B). Instead, the requirements specified
under the definitions for “projected actual emissions” and
“baseline actual emissions” shall apply for those purposes.

2. In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a consecutive 24-month
period which precedes the particular date and which is rep-
resentative of normal source operation. The department
shall allow the use of a different time period upon a deter-
mination that it is more representative of normal source op-
eration. Actual emissions shall be calculated using the unit’s
actual operating hours, production rates, and types of mate-
rials processed, stored, or combusted during the selected time
period.

3. The department may presume that source-specific al-
lowable emissions for the unit are equivalent to the actual
emissions of the unit.

4. For any emissions unit that has not begun normal op-
erations on the particular date, actual emissions shall equal
the potential to emit of the unit on that date.

“Administrator” means the administrator for the United
States Environmental Protection Agency (EPA) or designee.

“Allowable emissions” means the emissions rate of a sta-
tionary source calculated using the maximum rated capacity
of the source (unless the source is subject to federally en-
forceable limits or enforceable permit conditions which re-
strict the operating rate, or hours of operation, or both) and
the most stringent of the following:

1. The applicable standards as set forth in 567—subrules
23.1(2) through 23.1(5) (new source performance standards,
emissions standards for hazardous air pollutants, and federal
emissions guidelines) or an applicable federal standard not
adopted by the state, as set forth in 40 CFR Parts 60, 61 and
63;

2. The applicable state implementation plan (SIP) emis-
sions limitation, including those with a future compliance
date; or

3. The emissions rate specified as an enforceable permit
condition, including those with a future compliance date.

“Baseline actual emissions,” for the purposes of this chap-
ter, means the rate of emissions, in tons per year, of a regulat-
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ed NSR pollutant, as “regulated NSR pollutant” is defined in
this subrule, and as determined in accordance with para-
graphs “1” through “4.”

1. For any existing electric utility steam generating unit,
“baseline actual emissions” means the average rate, in tons
per year, at which the unit actually emitted the pollutant dur-
ing any consecutive 24-month period selected by the owner
or operator within the five-year period immediately preced-
ing the date on which the owner or operator begins actual
construction of the project. The department shall allow the
use of a different time period upon a determination that it is
more representative of normal source operation.

(@) The average rate shall include fugitive emissions to
the extent quantifiable and emissions associated with start-
ups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted downward to ex-
clude any noncompliant emissions that occurred while the
source was operating above an emissions limitation that was
legally enforceable during the consecutive 24-month period.

(c) For a regulated NSR pollutant, when a project in-
volves multiple emissions units, only one consecutive
24-month period must be used to determine the baseline actu-
al emissions for the emissions units being changed. A differ-
ent consecutive 24-month period may be used for each regu-
lated NSR pollutant.

(d) The average rate shall not be based on any consecutive
24-month period for which there is inadequate information
for determining annual emissions, in tons per year, and for
adjusting this amount if required by paragraph “1”(b) of this
definition.

2. For an existing emissions unit, other than an electric
utility steam generating unit, “baseline actual emissions”
means the average rate, in tons per year, at which the emis-
sions unit actually emitted the pollutant during any consecu-
tive 24-month period selected by the owner or operator with-
in the ten-year period immediately preceding either the date
on which the owner or operator begins actual construction of
the project, or the date on which a complete permit applica-
tion is received by the department for a permit required either
under this chapter or under a SIP approved by the Adminis-
trator, whichever is earlier, except that the ten-year period
shall not include any period earlier than November 15, 1990.

(@) The average rate shall include fugitive emissions to
the extent quantifiable and emissions associated with start-
ups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted downward to ex-
clude any noncompliant emissions that occurred while the
source was operating above an emissions limitation that was
legally enforceable during the consecutive 24-month period.

(c) The average rate shall be adjusted downward to ex-
clude any emissions that would have exceeded an emissions
limitation with which the major stationary source must cur-
rently comply, had such major stationary source been re-
quired to comply with such limitations during the consecu-
tive 24-month period. However, if an emissions limitation is
part of a maximum achievable control technology standard
that the Administrator proposed or promulgated under
40 CFR Part 63, the baseline actual emissions need only
be adjusted if the state has taken credit for such emissions
reductions in an attainment demonstration or mainte-
nance plan consistent with the requirements of 40 CFR
51.165(a)(3)(ii)(G) as amended through November 29, 2005.

(d) For a regulated NSR pollutant, when a project in-
volves multiple emissions units, only one consecutive
24-month period must be used to determine the baseline actu-
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al emissions for the emissions units being changed. A differ-
ent consecutive 24-month period may be used for each regu-
lated NSR pollutant.

(e) The average rate shall not be based on any consecutive
24-month period for which there is inadequate information
for determining annual emissions, in tons per year, and for
adjusting this amount if required by paragraphs “2”(b) and
“2”(c) of this definition.

3. For a new emissions unit, the baseline actual emis-
sions for purposes of determining the emissions increase that
will result from the initial construction and operation of such
unit shall equal zero; and thereafter, for all other purposes,
shall equal the unit’s potential to emit.

4. For a PAL for a stationary source, the baseline actual
emissions shall be calculated for existing electric utility
steam generating units in accordance with the procedures
contained in paragraph “1”; for other existing emissions units
in accordance with the procedures contained in paragraph
“2"; and for a new emissions unit in accordance with the pro-
cedures contained in paragraph “3.”

“Baseline area” means:

1. Any intrastate area (and every part thereof) designated
as attainment or unclassifiable under Section 107(d)(1)(D) or
(E) of the Act in which the major source or major modifica-
tion establishing the minor source baseline date would
construct or would have an air quality impact equal to or
greater than 1 ug/m3 (annual average) of the pollutant for
which the minor source baseline date is established.

2. Area redesignations under Section 107(d)(1)(D) or
(E) of the Act cannot intersect or be smaller than the area of
impact of any major stationary source or major modification
which establishes a minor source baseline date or is subject to
regulations specified in this rule, in 40 CFR 52.21 (PSD re-
quirements), or in department rules approved by EPA under
40 CFR Part 51, Subpart I, and would be constructed in the
same state as the state proposing the redesignation.

3. Any baseline area established originally for the total
suspended particulate increments shall remain in effect and
shall apply for purposes of determining the amount of availa-
ble PM;q increments, except that such baseline area shall not
remain in effect if the permitting authority rescinds the cor-
responding minor source baseline date in accordance with
the definition of “baseline date” specified in this subrule.

“Baseline concentration” means:

1. The ambient concentration level that exists in the
baseline area at the time of the applicable minor source base-
line date. A baseline concentration is determined for each
pollutant for which a minor source baseline date is estab-
lished and shall include:

(a) The actual emissions representative of sources in exis-
tence on the applicable minor source baseline date, except as
provided in paragraph “2” of this definition;

(b) The allowable emissions of major stationary sources
that commenced construction before the major source base-
line date, but were not in operation by the applicable minor
source baseline date.

2. The following will not be included in the baseline con-
centration and will affect the applicable maximum allowable
increase(s):

(a) Actual emissions from any major stationary source on
which construction commenced after the major source base-
line date; and

(b) Actual emissions increases and decreases at any sta-
tionary source occurring after the minor source baseline date.

“Baseline date” means:
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1. Either “major source baseline date” or “minor source
baseline date” as follows:

(@) The “major source baseline date” means, in the case of
particulate matter and sulfur dioxide, January 6, 1975, and in
the case of nitrogen dioxide, February 8, 1988.

(b) The “minor source baseline date” means the earliest
date after the trigger date on which a major stationary source
or a major modification subject to 40 CFR 52.21 as amended
through November 29, 2005, or subject to this rule (PSD pro-
gram requirements), or subject to a department rule approved
by EPA under 40 CFR Part 51, Subpart I, submits a complete
application under the relevant regulations. The trigger date
for particulate matter and sulfur dioxide is August 7, 1977.
For nitrogen dioxide, the trigger date is February 8, 1988.

2. The “baseline date” is established for each pollutant
for which increments or other equivalent measures have been
established if:

(@) The area in which the proposed source or modification
would construct is designated as attainment or unclassifiable
under Section 107(d)(i)(D) or (E) of the Act for the pollutant
on the date of its complete application under 40 CFR 52.21 as
amended through November 29, 2005, or under regulations
specified in this rule (PSD program requirements); and

(b) In the case of a major stationary source, the pollutant
would be emitted in significant amounts, or in the case of a
major modification, there would be a significant net emis-
sions increase of the pollutant.

Any minor source baseline date established originally for
the total suspended particulate increments shall remain in ef-
fect and shall apply for purposes of determining the amount
of available PM1g increments, except that the reviewing au-
thority may rescind any such minor source baseline date
where it can be shown, to the satisfaction of the reviewing au-
thority, that the emissions increase from the major stationary
source, or the net emissions increase from the major modifi-
cation, responsible for triggering that date did not result in a
significant amount of PM1g emissions.

“Begin actual construction” means, in general, initiation
of physical on-site construction activities on an emissions
unit which are of a permanent nature. Such activities include,
but are not limited to, installation of building supports and
foundations, laying of underground pipework, and construc-
tion of permanent storage structures. With respect to a
change in method of operation, this term refers to those on-
site activities, other than preparatory activities, which mark
the initiation of the change.

“Best available control technology” or “BACT” means an
emissions limitation, including a visible emissions standard,
based on the maximum degree of reduction for each regu-
lated NSR pollutant which would be emitted from any pro-
posed major stationary source or major modification which
the reviewing authority, on a case-by-case basis, taking into
account energy, environmental, and economic impacts and
other costs, determines is achievable for such source or mod-
ification through application of production processes or
available methods, systems, and techniques, including fuel
cleaning or treatment or innovative fuel combination tech-
niques for control of such pollutant. In no event shall ap-
plication of best available control technology result in emis-
sions of any pollutant which would exceed the emissions al-
lowed by any applicable standard under 567—subrules
23.1(2) through 23.1(5) (standards for new stationary
sources, federal standards for hazardous air pollutants, and
federal emissions guidelines), or federal regulations as set
forth in 40 CFR Parts 60, 61 and 63 but not yet adopted by the
state. If the department determines that technological or eco-
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nomic limitations on the application of measurement meth-
odology to a particular emissions unit would make the im-
position of an emissions standard infeasible, a design, equip-
ment, work practice, operational standard or combination
thereof may be prescribed instead to satisfy the requirement
for the application of best available control technology. Such
standard shall, to the degree possible, set forth the emissions
reduction achievable by implementation of such design,
equipment, work practice or operation and shall provide for
compliance by means which achieve equivalent results.

“Building, structure, facility, or installation” means all of
the pollutant-emitting activities which belong to the same in-
dustrial grouping, are located on one or more contiguous or
adjacent properties, and are under the control of the same
person (or persons under common control) except the activi-
ties of any vessel. Pollutant-emitting activities shall be con-
sidered as part of the same industrial grouping if they belong
to the same major group (i.e., which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (U.S.
Government Printing Office stock numbers 4101-0066 and
003-005-00176-0, respectively).

“CFR” means the Code of Federal Regulations, with stan-
dard references in this chapter by title and part, so that “40
CFR 51” or “40 CFR Part 51” means “Title 40 Code of Fed-
eral Regulations, Part 51.”

“Clean coal technology” means any technology, including
technologies applied at the precombustion, combustion, or
postcombustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur diox-
ide or oxides of nitrogen associated with the utilization of
coal in the generation of electricity, or process steam which
was not in widespread use as of November 15, 1990.

“Clean coal technology demonstration project” means a
project using funds appropriated under the heading “Depart-
ment of Energy—Clean Coal Technology,” up to a total
amount of $2,500,000,000 for commercial demonstration of
clean coal technology, or similar projects funded through ap-
propriations for the Environmental Protection Agency. The
federal contribution for a qualifying project shall be at least
20 percent of the total cost of the demonstration project.

“Commence,” as applied to construction of a major sta-
tionary source or major modification, means that the owner
or operator has all necessary preconstruction approvals or
permits and either has:

1. Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

2. Entered into binding agreements or contractual ob-
ligations, which cannot be canceled or modified without sub-
stantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

“Complete” means, in reference to an application for a
permit, that the application contains all the information nec-
essary for processing the application. Designating an ap-
plication complete for purposes of permit processing does
not preclude the department from requesting or accepting
any additional information.

“Construction” means any physical change or change in
the method of operation, including fabrication, erection,
installation, demolition, or modification of an emissions unit,
that would result in a change in emissions.

“Continuous emissions monitoring system” or “CEMS”
means all of the equipment that may be required to meet the
data acquisition and availability requirements of this chapter,
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to sample, to condition (if applicable), to analyze, and to pro-
vide a record of emissions on a continuous basis.

“Continuous emissions rate monitoring system” or
“CERMS” means the total equipment required for the deter-
mination and recording of the pollutant mass emissions rate
(in terms of mass per unit of time).

“Continuous parameter monitoring system” or “CPMS”
means all of the equipment necessary to meet the data ac-
quisition and availability requirements of this chapter, to
monitor the process device operational parameters and the
control device operational parameters (e.g., control device
secondary voltages and electric currents) and other informa-
tion (e.g., gas flow rate, O, or CO, concentrations), and to re-
cord the average operational parameter value(s) on a continu-
ous basis.

“Electric utility steam generating unit” means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale. Any steam supplied to a
steam distribution system for the purpose of providing steam
to a steam-electric generator that would produce electrical
energy for sale is also considered in determining the electri-
cal energy output capacity of the affected facility.

“Emissions unit” means any part of a stationary source
that emits or would have the potential to emit any regulated
NSR pollutant and includes an electric utility steam generat-
ing unit. For purposes of this chapter, there are two types of
emissions units:

1. A new emissions unit is any emissions unit that is (or
will be) newly constructed and that has existed for less than
two years from the date such emissions unit first operated.

2. An existing emissions unit is any emissions unit that
does not meet the requirements in “1” above. A replacement
unit is an existing emissions unit.

“Enforceable permit condition,” for the purpose of this
chapter, means any of the following limitations and condi-
tions: requirements development pursuant to new source
performance standards, prevention of significant deteriora-
tion standards, emissions standards for hazardous air pollu-
tants, requirements within the SIP, and any permit require-
ments established pursuant to this chapter, any permit re-
quirements established pursuant to 40 CFR 52.21 or Part 51,
Subpart |, as amended through November 29, 2005, or under
conditional, construction or Title V operating permit rules.

“Federal land manager” means, with respect to any lands
in the United States, the secretary of the department with au-
thority over such lands.

“Federally enforceable” means all limitations and condi-
tions which are enforceable by the Administrator and the de-
partment, including those federal requirements not yet adopt-
ed by the state, developed pursuant to 40 CFR Parts 60, 61
and 63; requirements within 567—subrules 23.1(2) through
23.1(5); requirements within the SIP; any permit require-
ments established pursuant to 40 CFR 52.21 or under regula-
tions approved pursuant to 40 CFR Part 51, Subpart 1, as
amended through November 29, 2005, including operating
permits issued under an EPA-approved program, that are in-
corporated into the SIP and expressly require adherence to
any permit issued under such program.

“Fugitive emissions” means those emissions which could
not reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

“High terrain” means any area having an elevation 900
feet or more above the base of the stack of a source.
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“Indian governing body” means the governing body of
any tribe, band, or group of Indians subject to the jurisdiction
of the United States and recognized by the United States as
possessing power of self-government.

“Indian reservation” means any federally recognized res-
ervation established by treaty, agreement, executive order, or
Act of Congress.

“Innovative control technology” means any system of air
pollution control that has not been adequately demonstrated
in practice, but would have a substantial likelihood of achiev-
ing greater continuous emissions reduction than any control
system in current practice or of achieving at least comparable
reductions at lower cost in terms of energy, economics, or
non-air quality environmental impacts.

“Lowest achievable emissions rate” or “LAER” means,
for any source, the more stringent rate of emissions based on
the following:

1. The most stringent emissions limitation which is con-
tained in the SIP for such class or category of stationary
source, unless the owner or operator of the proposed stationa-
ry source demonstrates that such limitations are not achiev-
able; or

2. The most stringent emissions limitation which is
achieved in practice by such class or category of stationary
sources. This limitation, when applied to a modification,
means the lowest achievable emissions rate for the new or
modified emissions units within a stationary source. In no
event shall the application of the term permit a proposed new
or modified stationary source to emit any pollutant in excess
of the amount allowable under an applicable new source
standard of performance.

“Low terrain” means any area other than high terrain.

“Major modification” means any physical change in or
change in the method of operation of a major stationary
source that would result in a significant emissions increase of
a regulated NSR pollutant and a significant net emissions in-
crease of that pollutant from the major stationary source.

1. Any significant emissions increase from any emis-
sions units or net emissions increase at a major stationary
source that is significant for volatile organic compounds or
NOy shall be considered significant for ozone.

2. A physical change or change in the method of opera-
tion shall not include:

(a) Routine maintenance, repair and replacement;

(b) Use of an alternative fuel or raw material by reason of
any order under Section 2(a) and (b) of the Energy Supply
and Environmental Coordination Act of 1974 or by reason of
a natural gas curtailment plan pursuant to the Federal Power
Act;

(c) Use of an alternative fuel by reason of an order or rule
under Section 125 of the Act;

(d) Use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid
waste;

(e) Use of an alternative fuel or raw material by a station-
ary source that the source was capable of accommaodating be-
fore January 6, 1975, unless such change would be prohibited
under any federally enforceable permit condition, or that the
source is approved to use under any federally enforceable
permit condition;

(f) An increase in the hours of operation or in the produc-
tion rate, unless such change would be prohibited under any
federally enforceable permit condition which was estab-
lished after January 6, 1975;

(9) Any change in ownership at a stationary source;

(h) Reserved.
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(i) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project, pro-
vided that the project complies with the requirements within
the SIP; and other requirements necessary to attain and main-
tain the national ambient air quality standards during the
project and after the project is terminated;

(1) The installation or operation of a permanent clean coal
technology demonstration project that constitutes repower-
ing, provided that the project does not result in an increase in
the potential to emit of any regulated pollutant emitted by the
unit. This exemption shall apply on a pollutant-by-pollutant
basis;

(k) The reactivation of a very clean coal-fired electric
utility steam generating unit.

3. This definition shall not apply with respect to a partic-
ular regulated NSR pollutant when the major stationary
source is complying with the requirements under rule 567—
33.9(455B) for a PAL for that pollutant. Instead, the defini-
tion under rule 567—33.9(455B) shall apply.

“Major source baseline date” is defined under the defini-
tion of “baseline date.”

“Major stationary source” means:

1. (a) Any one of the following stationary sources of air
pollutants which emits, or has the potential to emit, 100 tons
per year or more of any regulated NSR pollutant:

e Fossil fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input;

e Coal cleaning plants (with thermal dryers);

e Kraft pulp mills;

e Portland cement plants;

e Primary zinc smelters;

e Iron and steel mill plants;

e Primary aluminum ore reduction plants;

e Primary copper smelters;

e Municipal incinerators capable of charging more than
250 tons of refuse per day;

e Hydrofluoric, sulfuric, and nitric acid plants;

e Petroleum refineries;

e Lime plants;

e Phosphate rock processing plants;

e Coke oven batteries;

e Sulfur recovery plants;

e Carbon black plants (furnace process);

e Primary lead smelters;

¢ Fuel conversion plants;

e Sintering plants;

e Secondary metal production plants;

e Chemical process plants;

e Fossil-fuel boilers (or combinations thereof) totaling
more than 250 million British thermal units per hour heat in-
put;

e Petroleum storage and transfer units with a total stor-
age capacity exceeding 300,000 barrels;

e Taconite ore processing plants;

e Glass fiber processing plants; and

e Charcoal production plants.

(b) Notwithstanding the stationary source size specified
in paragraph “1”(a), any stationary source which emits, or
has the potential to emit, 250 tons per year or more of a regu-
lated NSR pollutant; or

(c) Any physical change that would occur at a stationary
source not otherwise qualifying under this definition as a ma-
jor stationary source if the change would constitute a major
stationary source by itself.

2. A major source that is major for volatile organic com-
pounds or NOy shall be considered major for ozone.
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3. The fugitive emissions of a stationary source shall not
be included in determining for any of the purposes of this rule
whether it is a major stationary source, unless the source be-
longs to one of the categories of stationary sources listed in
paragraph “1”(a) of this definition or to any other stationary
source category which, as of August 7, 1980, is being regula-
ted under Section 111 or 112 of the Act.

“Minor source baseline date” is defined under the defini-
tion of “baseline date.”

“Necessary preconstruction approvals or permits” means
those permits or approvals required under federal air quality
control laws and regulations and those air quality control
laws and regulations which are part of the SIP.

“Net emissions increase” means, with respect to any regu-
lated NSR pollutant emitted by a major stationary source, the
amount by which the following exceeds zero:

e The increase in emissions from a particular physical
change or change in the method of operation at a stationary
source as calculated according to the applicability require-
ments under subrule 33.3(2); and

* Any other increases and decreases in actual emissions
at the major stationary source that are contemporaneous with
the particular change and are otherwise creditable. Baseline
actual emissions for calculating increases and decreases un-
der this definition of “net emissions increase” shall be deter-
mined as provided for under the definition of “baseline actual
emissions,” except that paragraphs “1”(c) and “2”(d) of the
definition of “baseline actual emissions,” which describe
provisions for multiple emissions units, shall not apply.

1. Anincrease or decrease in actual emissions is contem-
poraneous with the increase from the particular change only
if the increase or decrease in actual emissions occurs between
the date five years before construction on the particular
change commences and the date that the increase from the
particular change occurs.

2. Anincrease or decrease in actual emissions is credita-
ble only if:

(a) The increase or decrease in actual emissions occurs
within the contemporaneous time period, as noted in para-
graph “1” of this definition; and

(b) The department has not relied on the increase or de-
crease in actual emissions in issuing a permit for the source
under this rule, which permit is in effect when the increase in
actual emissions from the particular change occurs.

3. Anincrease or decrease in actual emissions of sulfur
dioxide, particulate matter, or nitrogen oxides that occurs be-
fore the applicable minor source baseline date is creditable
only if the increase or decrease in actual emissions is required
to be considered in calculating the amount of maximum al-
lowable increases remaining available.

4. An increase in actual emissions is creditable only to
the extent that the new level of actual emissions exceeds the
old level.

5. A decrease in actual emissions is creditable only to the
extent that:

(@) The old level of actual emissions or the old level of al-
lowable emissions, whichever is lower, exceeds the new
level of actual emissions;

(b) The decrease in actual emissions is enforceable as a
practical matter at and after the time that actual construction
on the particular change begins; and

(c) The decrease in actual emissions has approximately
the same qualitative significance for public health and wel-
fare as that attributed to the increase from the particular
change.

6. An increase that results from a physical change at a
source occurs when the emissions unit on which construction
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occurred becomes operational and begins to emit a particular
pollutant. Any replacement unit that requires shakedown be-
comes operational only after a reasonable shakedown period,
not to exceed 180 days.

7. The definition of “actual emissions,” paragraph “2,”
shall not apply for determining creditable increases and de-
creases.

“Nonattainment area” means an area so designated by the
Administrator, acting pursuant to Section 107 of the Act.

“Permitting authority” means the lowa department of nat-
ural resources or the director thereof.

“Pollution prevention” means any activity that, through
process changes, product reformulation or redesign, or sub-
stitution of less polluting raw materials, eliminates or reduc-
es the release of air pollutants (including fugitive emissions)
and other pollutants to the environment prior to recycling,
treatment, or disposal. “Pollution prevention” does not mean
recycling (other than certain “in-process recycling” practi-
ces), energy recovery, treatment, or disposal.

“Potential to emit” means the maximum capacity of a sta-
tionary source to emit a pollutant under its physical and op-
erational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment and restrictions on hours of op-
eration or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design if the
limitation or the effect it would have on emissions is federal-
ly enforceable. Secondary emissions do not count in deter-
mining the potential to emit of a stationary source.

“Predictive emissions monitoring system” or “PEMS”
means all of the equipment necessary to monitor the process
device operational parameters and the control device opera-
tional parameters (e.g., control device secondary voltages
and electric currents) and other information (e.g., gas flow
rate, O, or CO, concentrations), and calculate and record the
mass emissions rate (e.g., Ib/hr) on a continuous basis.

“Prevention of significant deterioration (PSD) program”
means a major source preconstruction permit program that
has been approved by the Administrator and incorporated in-
to the SIP or means the program in 40 CFR 52.21. Any per-
mit issued under such a program is a major NSR permit.

“Project” means a physical change in, or change in method
of operation of, an existing major stationary source.

“Projected actual emissions,” for the purposes of this
chapter, means the maximum annual rate, in tons per year, at
which an existing emissions unit is projected to emit a regu-
lated NSR pollutant in any one of the five years (12-month
period) beginning on the first day of the month following the
date when the unit resumes regular operation after the proj-
ect, or in any one of the ten years following that date, if the
project involves increasing the emissions unit’s design ca-
pacity or its potential to emit that regulated NSR pollutant,
and full utilization of the unit would result in a significant
emissions increase, or a significant net emissions increase at
the major stationary source. For purposes of this definition,
“regular” shall be determined by the department on a case-
by-case basis.

In determining the projected actual emissions before be-
ginning actual construction, the owner or operator of the ma-
jor stationary source:

1. Shall consider all relevant information including, but
not limited to, historical operational data, the company’s own
representations, the company’s expected business activity
and the company’s highest projections of business activity,
the company’s filings with the state or federal regulatory au-
thorities, and compliance plans under the approved plan; and
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2. Shall include fugitive emissions to the extent quanti-
fiable and emissions associated with startups, shutdowns,
and malfunctions; and

3. Shall exclude, in calculating any increase in emissions
that results from the particular project, that portion of the
unit’s emissions following the project that an existing unit
could have accommodated during the consecutive 24-month
period used to establish the baseline actual emissions and
that are also unrelated to the particular project, including any
increased utilization due to product demand growth; or

4. In lieu of using the method set out in paragraphs “1”
through “3,” may elect to use the emissions unit’s potential to
emit, in tons per year.

“Reactivation of a very clean coal-fired electric utility
steam generating unit” means any physical change or change
in the method of operation associated with the commence-
ment of commercial operations by a coal-fired utility unit af-
ter a period of discontinued operation in which the unit;

1. Has not been in operation for the two-year period prior
to the enactment of the Act, and the emissions from such unit
continue to be carried in the permitting authority’s emissions
inventory at the time of the enactment;

2. Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficien-
cy for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

3. Isequipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

4. Is otherwise in compliance with the requirements of
the Act.

“Regulated NSR pollutant” means the following:

1. Any pollutant for which a national ambient air quality
standard has been promulgated and any constituents or pre-
cursors for such pollutants identified by the Administrator
(e.g., volatile organic compounds and NOx are precursors for
0zone);

2. Any pollutant that is subject to any standard promul-
gated under Section 111 of the Act;

3. Any Class I or Class Il substance subject to a standard
promulgated under or established by Title VI of the Act; or

4. Any pollutant that otherwise is subject to regulation
under the Act; except that any or all hazardous air pollutants
either listed in Section 112 of the Act or added to the list pur-
suant to Section 112(b)(2) of the Act, which have not been
delisted pursuant to Section 112(b)(3) of the Act, are not reg-
ulated NSR pollutants unless the listed hazardous air pollu-
tant is also regulated as a constituent or precursor of a general
pollutant listed under Section 108 of the Act.

“Replacement unit” means an emissions unit for which all
the criteria listed in paragraphs “1” through “4” of this defini-
tion are met. No creditable emissions reductions shall be
generated from shutting down the existing emissions unit
that is replaced.

1. The emissions unit is a reconstructed unit within the
meaning of 40 CFR 60.15(b)(1) as amended through Decem-
ber 16, 1975, or the emissions unit completely takes the place
of an existing emissions unit.

2. The emissions unit is identical to or functionally
equivalent to the replaced emissions unit.

3. The replacement does not change the basic design pa-
rameter(s) of the process unit.

4. The replaced emissions unit is permanently removed
from the major stationary source, otherwise permanently dis-
abled, or permanently barred from operation by a permit that
is enforceable as a practical matter. If the replaced emissions
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unit is brought back into operation, it shall constitute a new
emissions unit.

“Repowering” means:

1. Replacement of an existing coal-fired boiler with one
of the following clean coal technologies: atmospheric or
pressurized fluidized bed combustion; integrated gasifica-
tion combined cycle; magnetohydrodynamics; direct and in-
direct coal-fired turbines; integrated gasification fuel cells;
or, as determined by the Administrator in consultation with
the Secretary of Energy, a derivative of one or more of these
technologies; and any other technology capable of control-
ling multiple combustion emissions simultaneously with im-
proved boiler or generation efficiency and with significantly
greater waste reduction relative to the performance of
technology in widespread commercial use as of November
15, 1990.

2. Repowering shall also include any oil or gas-fired unit
which has been awarded clean coal technology demonstra-
tion funding as of January 1, 1991, by the Department of En-
ergy.

3. The department shall give expedited consideration to
permit applications for any source that satisfies the require-
ments of this definition and is granted an extension under
Section 409 of the Act.

“Reviewing authority” means the department, or the
Administrator in the case of EPA-implemented permit pro-
grams under 40 CFR 52.21.

“Secondary emissions” means emissions which occur as a
result of the construction or operation of a major stationary
source or major modification, but do not come from the ma-
jor stationary source or major modification itself. For the
purposes of this chapter, “secondary emissions” must be spe-
cific, well-defined, and quantifiable, and must impact the
same general areas as the stationary source modification
which causes the secondary emissions. “Secondary emis-
sions” includes emissions from any offsite support facility
which would not be constructed or increase its emissions ex-
cept as a result of the construction or operation of the major
stationary source or major modification. “Secondary emis-
sions” does not include any emissions which come directly
from a mobile source, such as emissions from the tailpipe of a
motor vehicle, from a train, or from a vessel.

“Significant” means:

1. In reference to a net emissions increase or the poten-
tial of a source to emit any of the following pollutants, a rate
of emissions that would equal or exceed any of the following
rates:

Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
e Particulate matter: 25 tpy of particulate matter emis-
sions or 15 tpy of PM1q emissions
e Ozone: 40 tpy of volatile organic compounds or NOy
Lead: 0.6 tpy
Fluorides: 3 tpy
Sulfuric acid mist: 7 tpy
Hydrogen sulfide (H, S): 10 tpy
Total reduced sulfur (including H, S): 10 tpy
Reduced sulfur compounds (including H» S): 10 tpy
e Municipal waste combustor organics (measured as to-
tal tetra- through octa-chlorinated dibenzo-p-dioxins and di-
benzofurans): 3.2 x 1078 megagrams per year (3.5 x 1076
tons per year)
e Municipal waste combustor metals (measured as par-
ticulate matter): 14 megagrams per year (15 tons per year)
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e Municipal waste combustor acid gases (measured as
sulfur dioxide and hydrogen chloride): 36 megagrams per
year (40 tons per year)

e Municipal solid waste landfill emissions (measured as
nonmethane organic compounds): 45 megagrams per year
(50 tons per year)

2. “Significant” means, for purposes of this rule and in
reference to a net emissions increase or the potential of a
source to emit a regulated NSR pollutant not listed in para-
graph “1,” any emissions rate.

3. Notwithstanding paragraph “1,” “significant,” for
purposes of this rule, means any emissions rate or any net
emissions increase associated with a major stationary source
or major modification, which would construct within ten
kilometers of a Class | area, and have an impact on such area
equal to or greater than 1 ug/m3 (24-hour average).

“Significant emissions increase” means, for a regulated
NSR pollutant, an increase in emissions that is significant for
that pollutant.

“State implementation plan” or “SIP” means the plan
adopted by the state of lowa and approved by the Administra-
tor which provides for implementation, maintenance, and en-
forcement of such primary and secondary ambient air quality
standards as they are adopted by the Administrator, pursuant
to the Act.

“Stationary source” means any building, structure, facili-
ty, or installation which emits or may emit a regulated NSR
pollutant.

“Temporary clean coal technology demonstration project”
means a clean coal technology demonstration project that is
operated for a period of five years or less and that complies
with the SIP and other requirements necessary to attain and
maintain the national ambient air quality standards during the
project and after the project is terminated.

“Title V permit” means an operating permit under Title V
of the Act.

“Volatile organic compounds” or “VOC” means any com-
pound included in the definition of “volatile organic com-
pounds” found at 50 CFR 51.100(s) as amended through No-
vember 29, 2004.

33.3(2) Applicability. The requirements of this rule (PSD
program requirements) apply to the construction of any new
“major stationary source” as defined in subrule 33.3(1) or
any project at an existing major stationary source in an area
designated as attainment or unclassifiable under Section
107(d)(1)(A)(ii) or (iii) of the Act. In addition to the provi-
sions set forth in rules 567—33.3(455B) through 567—
33.9(455B), the provisions of 40 CFR Part 51, Appendix W
(Guideline on Air Quality Models) as amended through No-
vember 9, 2005, are adopted by reference.

a. The requirements of subrules 33.3(10) through
33.3(18) apply to the construction of any new major station-
ary source or the major modification of any existing major
stationary source, except as this rule (PSD program require-
ments) otherwise provides.

b. No new major stationary source or major modification
to which the requirements of subrule 33.3(10) through para-
graph 33.3(18)“e” apply shall begin actual construction
without a permit that states that the major stationary source or
major modification will meet those requirements.

c. Except as otherwise provided in paragraphs
33.3(2)“i” and “j,” and consistent with the definition of “ma-
jor modification” contained in subrule 33.3(1), a project is a
major modification for a “regulated NSR pollutant” if it
causes two types of emissions increases: a “significant emis-
sions increase”; and a “net emissions increase” which is “sig-
nificant.” The project is not a major modification if it does
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not cause a significant emissions increase. If the project
causes a significant emissions increase, then the project is a
major modification only if it also results in a significant net
emissions increase.

d. The procedure for calculating (before beginning actu-
al construction) whether a significant emissions increase
(i.e., the first step of the process) will occur depends upon the
type of emissions units being modified, according to para-
graphs “e” through “h” of this subrule. The procedure for
calculating (before beginning actual construction) whether a
significant net emissions increase will occur at the major sta-
tionary source (i.e., the second step of the process) is con-
tained in the definition of “net emissions increase.” Regard-
less of any such preconstruction projections, a major modi-
fication results if the project causes a significant emissions
increase and a significant net emissions increase.

e. Actual-to-projected-actual applicability test for proj-
ects that only involve existing emissions units. A significant
emissions increase of a regulated NSR pollutant is projected
to occur if the sum of the difference between the “projected
actual emissions” and the “baseline actual emissions” for
each existing emissions unit equals or exceeds the significant
amount for that pollutant.

f.  Actual-to-potential test for projects that involve only
construction of a new emissions unit(s). A significant emis-
sions increase of a regulated NSR pollutant is projected to oc-
cur if the sum of the difference between the “potential to
emit” from each new emissions unit following completion of
the project and the “baseline actual emissions” for a new
emissions unit before the project equals or exceeds the signif-
icant amount for that pollutant.

g. Reserved.

h. Hybrid test for projects that involve multiple types of
emissions units. A significant emissions increase of a regula-
ted NSR pollutant is projected to occur if the sum of the emis-
sions increases for each emissions unit, using the method
specified in paragraphs “e” through “g” of this subrule, as ap-
plicable with respect to each emissions unit, for each type of
emissions unit equals or exceeds the significant amount for
that pollutant.

i.  Forany major stationary source with a PAL for a reg-
ulated NSR pollutant, the major stationary source shall com-
ply with requirements under rule 567—33.9(455B).

j-  Reserved.

33.3(3) Ambient air increments. The provisions for ambi-
ent air increments as specified in 40 CFR 52.21(c) as amend-
ed through November 29, 2005, are adopted by reference.

33.3(4) Ambient air ceilings. The provisions for ambient
air ceilings as specified in 40 CFR 52.21(d) as amended
through November 29, 2005, are adopted by reference.

33.3(5) Restrictions on area classifications. The provi-
sions for restrictions on area classifications as specified in 40
CFR 52.21(e) as amended through November 29, 2005, are
adopted by reference.

33.3(6) Exclusions from increment consumption. The
provisions by which the SIP may provide for exclusions from
increment consumption as specified in 40 CFR 51.166(f) as
amended through November 29, 2005, are adopted by refer-
ence. The following phrases contained in 40 CFR 51.166(f)
are not adopted by reference: “the plan may provide that,”
“the plan provides that,” and “it shall also provide that.” Ad-
ditionally, the term “the plan” shall mean “SIP.”

33.3(7) Redesignation. The provisions for redesignation
as specified in 40 CFR 52.21(g) as amended through Novem-
ber 29, 2005, are adopted by reference.
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33.3(8) Stack heights. The provisions for stack heights as
specified in 40 CFR 52.21(h) as amended through November
29, 2005, are adopted by reference.

33.3(9) Exemptions. The provisions for allowing exemp-
tions from certain requirements for PSD-subject sources as
specified in 40 CFR 52.21(i) as amended through November
29, 2005, are adopted by reference.

33.3(10) Control technology review. The provisions for
control technology review as specified in 40 CFR 52.21(j) as
amended through November 29, 2005, are adopted by refer-
ence.

33.3(11) Source impact analysis. The provisions for a
source impact analysis as specified in 40 CFR 52.21(k) as
amended through November 29, 2005, are adopted by refer-
ence.

33.3(12) Air quality models. The provisions for air quali-
ty models as specified in 40 CFR 52.21(l) as amended
through November 29, 2005, are adopted by reference.

33.3(13) Air quality analysis. The provisions for an air
quality analysis as specified in 40 CFR 52.21(m) as amended
through November 29, 2005, are adopted by reference.

33.3(14) Source information. The provisions for provid-
ing source information as specified in 40 CFR 52.21(n) as
amended through November 29, 2005, are adopted by refer-
ence.

33.3(15) Additional impact analyses. The provisions for
an additional impact analysis as specified in 40 CFR 52.21(0)
as amended through November 29, 2005, are adopted by ref-
erence.

33.3(16) Sources impacting federal Class | areas—
additional requirements. The provisions for sources impact-
ing federal Class | areas as specified in 40 CFR 51.166(p) as
amended through November 29, 2005, are adopted by refer-
ence. The following phrases contained in 40 CFR 51.166(p)
are not adopted by reference: “the plan may provide that,”
“the plan shall provide that,” “the plan shall provide” and
“mechanism whereby.”

33.3(17) Public participation.

a. The department shall notify all applicants within 30
days as to the completeness of the application or any defi-
ciency in the application or information submitted. In the
event of such a deficiency, the date of receipt of the applica-
tion shall be the date on which the department received all re-
quired information.

b. Within one year after receipt of a complete applica-
tion, the department shall:

(1) Make a preliminary determination whether construc-
tion should be approved, approved with conditions, or disap-
proved.

(2) Make available in at least one location in each region
in which the proposed source would be constructed a copy of
all materials the applicant submitted, a copy of the prelimi-
nary determination, and a copy or summary of other materi-
als, if any, considered in making the preliminary determina-
tion.

(3) Notify the public, by advertisement in a newspaper of
general circulation in each region in which the proposed
source would be constructed, of the application, of the pre-
liminary determination, of the degree of increment consump-
tion that is expected from the source or modification, and of
the opportunity for comment at a public hearing as well as
written public comment. At least 30 days shall be provided
for public comment and for notification of any public hear-
ing.

(4) Send a copy of the notice of public comment to the ap-
plicant, to the Administrator and to officials and agencies
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having cognizance over the location where the proposed
construction would occur as follows: any other state or local
air pollution control agencies; the chief executives of the city
and county where the source would be located; any compre-
hensive regional land use planning agency; and any state,
federal land manager, or Indian governing body whose lands
may be affected by emissions from the source or modifica-
tion.

(5) Provide opportunity for a public hearing for interested
persons to appear and submit written or oral comments on the
air quality impact of the source, alternatives to the proposed
source or modification, the control technology required, and
other appropriate considerations. At least 30 days’ notice
shall be provided for any public hearing.

(6) Consider all written comments submitted within a
time specified in the notice of public comment and all com-
ments received at any public hearing(s) in making a final de-
cision on the approvability of the application. The depart-
ment shall make all comments available for public inspection
at the same locations where the department made available
preconstruction information relating to the proposed source
or modification.

(7) Make a final determination whether construction
should be approved, approved with conditions, or disap-
proved.

(8) Notify the applicant in writing of the final determina-
tion and make such notification available for public inspec-
tion at the same locations where the department made availa-
ble preconstruction information and public comments relat-
ing to the proposed source or modification.

33.3(18) Source obligation.

a. Approval to construct shall not relieve any owner or
operator of the responsibility to comply fully with applicable
provisions of the plan and any other requirements under lo-
cal, state or federal law.

b. At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limitation
which was established after August 7, 1980, on the capacity
of the source or modification otherwise to emit a pollutant,
such as a restriction on hours of operation, the requirements
of subrules 33.3(10) through 33.3(19) shall apply to the
source or modification as though construction had not yet
commenced on the source or modification.

C.to e. Reserved.

f. The following specific provisions shall apply to proj-
ects at existing emissions units at a major stationary source,
other than projects at a source with a PAL, in circumstances
in which a project is not part of a major modification, and the
owner or operator elects to use the method for calculating
projected actual emissions as specified in subrule 33.3(1),
paragraphs “1” through “3” of the definition of “projected ac-
tual emissions.”

(1) Before beginning actual construction of the project,
the owner or operator shall document and maintain a record
of the following information:

1. A description of the project;

2. ldentification of the emissions unit(s) whose emis-
sions of a regulated NSR pollutant could be affected by the
project; and

3. A description of the applicability test used to deter-
mine that the project is not a major modification for any regu-
lated NSR pollutant, including the baseline actual emissions,
the projected actual emissions, the amount of emissions ex-
cluded under paragraph “3” of the definition of “projected
actual emissions” in subrule 33.3(1), an explanation describ-
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ing why such amount was excluded, and any netting calcula-
tions, if applicable.

(2) No less than 30 days before beginning actual
construction, the owner or operator shall meet with the de-
partment to discuss the owner’s or operator’s determination
of projected actual emissions for the project and shall provide
to the department a copy of the information specified in para-
graph “f.” The owner or operator is not required to obtain a
determination from the department regarding the project’s
projected actual emissions prior to beginning actual
construction.

(3) If the emissions unit is an existing electric utility
steam generating unit, before beginning actual construction,
the owner or operator shall provide a copy of the information
set out in subparagraph (1) to the department. The require-
ments in subparagraphs (1), (2) and (3) shall not be construed
to require the owner or operator of such a unit to obtain any
determination from the department before beginning actual
construction.

(4) The owner or operator shall:

1. Monitor the emissions of any regulated NSR pollutant
that could increase as a result of the project and that is emitted
by any emissions unit identified in subparagraph (1);

2. Calculate the annual emissions, in tons per year on a
calendar-year basis, for a period of five years following re-
sumption of regular operations and maintain a record of reg-
ular operations after the change, or for a period of ten years
following resumption of regular operations after the change
if the project increases the design capacity or potential to
emit of that regulated NSR pollutant at such emissions unit
(for purposes of this requirement, “regular” shall be deter-
mined by the department on a case-by-case basis); and

3. Maintain a written record containing the information
required in this subparagraph.

(5) The written record containing the information re-
quired in subparagraph (4) shall be retained by the owner or
operator for a period of ten years after the project is com-
pleted.

(6) If the unit is an existing electric utility steam generat-
ing unit, the owner or operator shall submit a report to the de-
partment within 60 days after the end of each year during
which records must be generated under subparagraph (4) set-
ting out the unit’s annual emissions during the calendar year
that preceded submission of the report.

(7) If the unit is an existing unit other than an electric utili-
ty steam generating unit, the owner or operator shall submit a
report to the department if the annual emissions, in tons per
year, from the project identified in subparagraph (1), exceed
the baseline actual emissions, as documented and maintained
pursuant to subparagraph (4), by an amount that is “signifi-
cant” as defined in subrule 33.3(1) for that regulated NSR
pollutant, and if such emissions differ from the preconstruc-
tion projection as documented and maintained pursuant to
subparagraph (4). Such report shall be submitted to the de-
partment within 60 days after the end of such year. The re-
port shall contain the following:

1. The name, address and telephone number of the major
stationary source;

2. The annual emissions as calculated pursuant to sub-
paragraph (4); and

3. Any other information that the owner or operator
wishes to include in the report (e.g., an explanation as to why
the emissions differ from the preconstruction projection).

g. The owner or operator of the source shall make the in-
formation required to be documented and maintained pur-
suant to paragraph “f” available for review upon request for
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inspection by the department or the general public pursuant
to the requirements for Title \V operating permits contained in
567—subrule 22.107(6).

33.3(19) Innovative control technology. The provisions
for innovative control technology as specified in 40 CFR
51.166(s) as amended through November 29, 2005, are
adopted by reference. The following phrases contained in 40
CFR 51.166(s) are not adopted by reference: “the plan may
provide that” and “the plan shall provide that.”

33.3(20) Conditions for permit issuance. Except as ex-
plained below, a permit may not be issued to any new “major
stationary source” or “major modification” as defined in sub-
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rule 33.3(1) that would locate in any area designated as at-
tainment or unclassifiable for any national ambient air quali-
ty standard pursuant to Section 107 of the Act, when the
source or modification would cause or contribute to a viola-
tion of any national ambient air quality standard. A major
stationary source or major modification will be considered to
cause or contribute to a violation of a national ambient air
quality standard when such source or modification would, at
a minimum, exceed the following significance levels at any
locality that does not or would not meet the applicable na-
tional standard:

Averaging Time
Annual 24 hrs 8 hrs. 3 hrs 1 hr.

Pollutant (ug/m3) (ug/m3) (ug/m3) (ug/m3) (ug/m3)

SO, 1.0 5

PM1p 1.0 5 _ _ _

NO, 1.0 _—

Cco — 500 — 2000
A permit may be granted to a major stationary source or ARC 5389B

major modification as identified above if the major stationary
source or major modification reduces the impact of its emis-
sions upon air quality by obtaining sufficient emissions re-
ductions to compensate for its adverse ambient air impact
where the major stationary source or major modification
would otherwise contribute to a violation of any national am-
bient air quality standard. This subrule shall not apply to a
major stationary source or major modification with respect to
a particular pollutant if the owner or operator demonstrates
that the source is located in an area designated under Section
107 of the Act as nonattainment for that pollutant.

567—33.4(455B) to 567—33.8(455B) Reserved.

567—33.9(455B) Plantwide applicability limitations
(PALSs). This rule provides an existing major source the op-
tion of establishing a plantwide applicability limitation (PAL)
on emissions, provided the conditions in this rule are met.
The provisions for a PAL as set forth in 40 CFR 52.21(aa) as
amended through November 29, 2005, are adopted by refer-
ence, except that the term “Administrator” shall mean “the
department of natural resources.”

567—33.10(455B) Exceptionsto adoption by reference.
All references to Clean Units and Pollution Control Projects
set forth in 40 CFR Sections 52.21 and 51.166 are not adopted
by reference.

These rules are intended to implement lowa Code chapter
455B.

[Filed 8/25/06, effective 11/1/06]
[Published 9/27/06]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 9/27/06.

ENVIRONMENTAL PROTECTION
COMMI SSION[567]

Adopted and Filed

Pursuant to the authority of lowa Code sections 455B.105
and 455B.172(5), the Environmental Protection Commission
rescinds Chapter 68, “Commercial Septic Tank Cleaners,”
and adopts a new Chapter 68 with the same title, and amends
Chapter 69, “Onsite Wastewater Treatment and Disposal
Systems,” lowa Administrative Code.

New adopted Chapter 68 will:

e Add and modify definitions.

e Require the submission of an annual waste manage-
ment plan.

e Increase fees from $25 per year to an average of $500
per year based primarily upon volume of waste pumped.

* Require inspections for pump trucks and land disposal
sites and grant the authority to contract with counties to do
the inspections.

» Require that portable toilet waste be taken only to a
public wastewater treatment plant.

e Clarify land spreading requirements for septage.

e Increase the fines assessed for violation of the rules
from $25 to $250 per day.

The amendments to Chapter 69 delete any repetition of
sections of Chapter 68.

These chapters and their amendments were reviewed by
the DNR Water Supply Section engineers, licensed septic
tank pumping contractors, and county sanitarians.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin as ARC 5042B on April 12, 2006. Six
public hearings were held. Oral comments from 43 individu-
als and written comments from 2 individuals and 2 associa-
tions were received during the initial six public hearings.
Participants’ questions were answered after each public hear-
ing. The comments have been addressed in the responsive-
ness summary which can be obtained from the Department.

In June, the Administrative Rules Review Committee
asked that a regulatory analysis be prepared and the public
comment period extended. The regulatory analysis was pub-
lished in the lowa Administrative Bulletin on July 5, 20086,
and a seventh public hearing was held in Des Moines on July
26, 2006. During this extended comment period and hearing,
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comments were received from four additional individuals
(two at the hearing and two in writing). An amendment to the
responsiveness summary was written.

Based on all the comments received and amendments ap-
proved by the Environmental Protection Commission, the
following changes were made from the Notice of Intended
Action.

e In68.10(2)“c”(2)"“5,” the amount of waste that may be
spread on frozen ground was lowered to 2,500 gallons per
acre.

e To be consistent with the definitions, the word
“waste” was replaced with the word “septage” in the follow-
ing: 68.4(3), 68.6(1), 68.6(2) and 68.6(3); 567—68.7(455B)
and 567—68.10(455B), introductory paragraph; and
68.10(2)“c”(4)“3.”

e In68.10(2)“c”(2)“8,” the separation distance between
land spreading sites and the nearest residence was changed to
750 feet with an exception for the residence of the owner of
the septic tank being pumped.

Copies of relevant rules may be obtained from Tricia
Snyder, Records Center, lowa Department of Natural Re-
sources, Wallace State Office Building, 502 East 9th Street,
Des Moines, lowa 50319-0034.

These amendments may have an impact on small business.

These amendments are intended to implement lowa Code
section 455B.172.

These amendments will become effective on November 1,
2006.

The following amendments are adopted.

ITEM 1. Rescind 567—Chapter 68 and adopt the follow-
ing new chapter in lieu thereof:

CHAPTER 68
COMMERCIAL SEPTIC TANK CLEANERS

567—68.1(455B) Purpose and applicability. The purpose
of this chapter is to implement lowa Code subsection
455B.172(5) by providing standards for the commercial
cleaning of and the disposal of waste from private sewage dis-
posal systems and by providing licensing requirements and
procedures. These rules govern the commercial cleaning of
and the disposal of wastes from private sewage disposal sys-
tems.

567—68.2(455B) Definitions. For purposes of this chapter,
the following terms shall have the meanings indicated:

“Cleaning” means removal of waste from private sewage
disposal systems and other actions incidental to that removal.

“Commercial septic tank cleaner” means a person or firm
engaged in the business of cleaning and disposing of waste
from private sewage disposal systems, including a person or
firm that owns and rents or leases portable toilets.

“Department” means the lowa department of natural re-
sources.

“Holding tank for waste” means any receptacle for the
retention or storage of waste pending removal for further
treatment or disposal.

“Private sewage disposal systems” means a system which
provides for the treatment or disposal of domestic sewage
from four or fewer dwelling units or the equivalent of fewer
than 16 individuals on a continuing basis. “Private sewage
disposal systems” includes, but is not limited to, septic tanks
as defined in subrule 567—69.1(2); holding tanks for waste;
and impervious vault toilets, portable toilets, and chemical
toilets as described in 567—69.15(455B).

“Septage” means the liquid and solid material pumped
from a septic tank, cesspool, or similar domestic sewage
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treatment system, or from a holding tank, when the system is
cleaned or maintained.

“Tank” means any container which is placed on a vehicle
to transport waste removed from a private waste facility.

“Toilet unit” means a portable or fixed tank or vessel hold-
ing untreated human waste without secondary wastewater
treatment which is emptied for disposal. “Toilet unit” does
not include a portable or fixed tank or vessel holding un-
treated human waste that is part of a recreational vehicle or
marine vessel.

“Vehicle” means a device used to transport a tank, includ-
ing a trailer.

“Waste” means human or animal excreta, water, scum,
sludge, septage, and grease solids from private sewage dis-
posal.

567—68.3(455B) Licensing requirements. Commercial
septic tank cleaners must annually apply for and obtain a li-
cense from the department before engaging in the commer-
cial cleaning of and disposal of septage from any private sew-
age disposal system in the state of lowa. The license period
will run from July 1 to June 30 of the following year. The
owner of a septic tank may clean the owner’s own tank with-
out being licensed if all other requirements of this chapter are
met.

567—68.4(455B) Licensing procedures.

68.4(1) Application for license. A commercial septic tank
cleaner must apply for a license by completing a form pro-
vided by the department and submitting it with an annual
waste management plan and the license fee to the Depart-
ment of Natural Resources, License Bureau, Henry A.
Wallace Building, 502 E. 9th Street, Des Moines, lowa
50319. In the case of a commercial septic tank cleaner which
is a corporation, partnership, association or any other busi-
ness entity, the entity itself must apply as provided in this
rule. The entity shall designate one person, such as a partner,
officer, manager, supervisor, or other full-time employee, to
act as its representative for the purpose of applying for a li-
cense. Individuals employed by a commercial septic tank
cleaner business are not required to be licensed, but each
cleaning unit (vehicle or tank) must have the license number
(except for the year) displayed and a copy of the current li-
cense with the cleaning unit.

68.4(2) Waste management plan. The applicant must sub-
mit as a part of the application a septage disposal manage-
ment plan. The plan must also be submitted to the county
board of health in each county where septage is to be land-
applied. The plan shall include:

a. The volume of septage expected to be collected from
private sewage disposal facilities.

b. The volume of septage to be taken to permitted public-
ly owned treatment works.

c. A letter of acceptance from any publicly operated
treatment works where waste is proposed to be disposed.

d. The location and area of all sites where septage is to be
land-applied.

e. The anticipated volume of septage applied to each
site.

f.  The type of crop to be planted on each site and when
the crop is to be planted.

g. The type of application to be used at each site.

h. A list of vehicles to be registered.

i. The previous year’s record of disposal as required in
subrule 68.6(3) and subparagraph 68.10(2)“c”(4).

Allowance may be made in the plan for septage applica-
tion on the property of the owner of the tank being pumped as
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long as disposal standards of this chapter are met. A license
will be issued only after approval of the waste management
plan. If the plan is not approved, it must be modified and re-
submitted.

68.4(3) License fee. The initial license application and
each renewal application must be accompanied by a nonre-
fundable fee in the form of a check or money order made pay-
able to the Department of Natural Resources. The applica-
tion fee is $150 per year for the first registered vehicle and
$50 for each additional vehicle. If the applicant intends to
land-apply any septage during the year, there will be an addi-
tional application fee of $7 per 1,000 gallons of septage to be
land-applied per year. Land application fees shall be based
on the previous year’s records. First-time applicants shall
pay a $300 annual land application fee if they propose to
land-apply. New license applicants will be charged monthly
prorated fees until the next June 30.

68.4(4) License renewal. In order to remain valid, a com-
mercial septic tank cleaner license must be renewed by June
30 of each year. Renewal application must be made on a
form provided by the department, and must be received by
the department or postmarked at least 30 days prior to the ex-
piration date. The renewal application form must be accom-
panied by the license fee specified in subrule 68.4(3), a copy
of all waste disposal records as defined in 68.6(3) for the pre-
vious year, and a revised waste management plan.

68.4(5) Change in ownership. Within 30 days of the
change in ownership of any commercial septic tank cleaner,
the new owner shall furnish the department with the follow-
ing information:

a. Name of business and license number;

b. Name, address, and telephone number of new owner;
and

c. Date the change in ownership took place and any
change in the waste management plan. The license will
transfer with the ownership with no additional fee due until
the next renewal date.

68.4(6) Change in address. Within 30 days of any change
in the address or location of the business, information regard-
ing such change must be reported to the department.

68.4(7) Alteration of waste management plan. An
amended waste management plan must be submitted before
any new property for land application not listed on the exist-
ing plan is used or waste is taken to a publicly operated treat-
ment works not listed on the plan.

567—68.5(455B) Suspension, revocation and denial of li-
cense.

68.5(1) Basis for suspension, revocation, and denial. The
department may suspend, revoke, or deny a commercial sep-
tic tank cleaner license for any of the following reasons:

a. A material misstatement of facts in a license applica-
tion.

b. Failure to provide the adequate license fee.

c. Failure to provide and adhere to an approved waste
management plan.

d. Failure to satisfy the obligations of a commercial sep-
tic tank cleaner and the standards as provided in rules
68.6(455B), 68.9(455B), and 68.10(455B).

e. Failure to pay any fines assessed under 68.5(2).

68.5(2) Civil penalties. The department may assess civil
penalties not to exceed $250 for violations of this rule. Each
day that the violation continues constitutes a separate of-
fense.

68.5(3) Appeal. A commercial septic tank cleaner may
appeal the suspension, revocation, or denial of a license un-
der the provisions of 567—Chapter 7.
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68.5(4) Reinstatement. In the case of a denial, revocation,
or suspension pursuant to paragraph 68.5(1)“b” or “e,” the
department may immediately reinstate or issue a license after
receipt of the requisite fee or fine and confirmation that the
commercial septic tank cleaner is fulfilling the requirements
of rules 68.6(455B) and 68.9(455B). In case of a denial, rev-
ocation or suspension pursuant to paragraph 68.5(1)“a,” “c,”
or “d,” the department may reinstate or issue a license no
sooner than 60 days after the denial, revocation, or suspen-
sion if the department is satisfied that the commercial septic
tank cleaner has corrected the deficiency and will comply
with departmental rules in the future.

567—68.6(455B) Licensee'sobligations.

68.6(1) Supervision. The licensee shall provide supervi-
sion for the removal and disposal of septage from private
sewage disposal systems.

68.6(2) Standards. The licensee shall meet the standards
established in this chapter for the cleaning of and disposal of
septage from private sewage disposal systems.

68.6(3) Records. The licensee shall maintain records of
private sewage disposal systems cleaned and the location,
method of septage disposal, and volume of septage disposed
of for each trip. Such records shall be maintained for a period
of five years, and shall be made readily available upon re-
quest to county board of health or department officials and
submitted with the waste management plan.

567—68.7(455B) County obligations. The county boards
of health shall enforce the standards and licensing require-
ments contained in this chapter and other referenced rules re-
lating to the cleaning of private sewage disposal systems and
disposal of septage from such facilities.

567—68.8(455B) Application sitesand equipment inspec-
tions. All application sites specified on the waste manage-
ment plan shall be inspected annually by an agent approved
by the department to ensure that the sites meet the require-
ments for septage disposal and are properly managed. All
tank trucks and related storage and handling facilities for sep-
tage shall be inspected annually to ensure compliance with
these rules. The department may contract with other entities
such as the local county health department to carry out the in-
spections. However, the department shall retain concurrent
authority to determine inspection requirements.

567—68.9(455B) Standards for commercial cleaning of
private sewage disposal systems.

68.9(1) Vehicles, tanks and equipment. For all vehicles,
tanks and equipment used in the commercial cleaning of pri-
vate sewage disposal systems, the licensee shall:

a. Prevent the dripping, falling, spilling, leaking, or dis-
charging of waste onto roads, rights-of-way or other public
properties.

b. Provide the equipment necessary for proper cleaning
of private sewage disposal systems.

c. Ensure proper construction and repair of cleaning
equipment to allow easy cleaning and maintenance in an es-
sentially rust-free and sanitary condition and appearance.

d. If septage is to be land-applied, provide a mechanism
for properly mixing lime with the septage or a means to in-
corporate or inject the septage.

68.9(2) Septic tank cleaning. Tanks shall be emptied of
all waste. Sludge may be loosened by pumping liquid back
into the tank or adding dilution water. The tank does not have
to be washed out with fresh water; however, no more than
four inches of waste shall be left in the bottom.

68.9(3) Miscellaneous.
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a. Any tanks or equipment used for hauling septage from
private sewage disposal systems shall not be used for hauling
hazardous or toxic wastes as defined in 567—Chapter 131 or
other wastes detrimental to land application or wastewater
treatment plants and shall not be used in a manner that would
contaminate a potable water supply or endanger the food
chain or public health.

b. Pumps and associated piping shall be installed with
watertight connections to prevent leakage.

c. Agitation capability for use in cleaning private sew-
age disposal systems to disperse sludge and scum into the lig-
uid for proper cleaning shall be provided.

d. All vehicles shall display the license number (except
for the year) assigned to the commercial septic tank cleaner
with three-inch or larger letters and numbers on the side of
the tank or vehicle.

e. The name and address of the license holder shall be
prominently displayed on the side of the tank or vehicle in
letters at least three inches high.

f. A direct connection shall not be made between a pota-
ble water source and the tank or equipment on the vehicle.

567—68.10(455B) Standards for disposal. Disposal of
septage from private sewage disposal systems shall be carried
out in accordance with the rules established by the depart-
ment.

68.10(1) Waste from toilet units shall be disposed of by
discharge to a publicly owned treatment works or other per-
mitted wastewater treatment system with the treatment
works owner’s approval.

68.10(2) Septage from septic tanks or other types of pri-
vate sewage disposal systems that normally discharge efflu-
ent for further treatment (such as mechanical/aerobic treat-
ment tanks, siphon tanks or distribution boxes) shall be dis-
posed of by utilizing one or more of the following methods:

a. Septage shall be discharged to a publicly owned treat-
ment works or other permitted wastewater treatment system
with the treatment works owner’s approval.

b. Septage shall be discharged to permitted septage la-
goons or septage drying beds with the septage system own-
er’s approval.

c. Septage shall be land-applied in accordance with the
following requirements:

(1) The maximum application rate is 30,000 gallons of
septage per acre of cropland per 365-day period. The nitro-
gen application rate shall be no more than is utilized by the
crop. A crop capable of using the nitrogen applied must be
grown and harvested from the site after application of the
maximum annual allocation or, at a minimum, every third
year.

(2) The following site restrictions shall be met when sep-
tage is applied to land:

1. Septage shall not be applied to a lawn or a home gar-
den.

2. Septage shall not be applied to land where there is a
bedrock layer or seasonal high water table within 3 feet of the
soil surface. Determination of these confining layers may be
ascertained by consulting the soil types noted in the county
USDA soil surveys.

3. Land application sites shall have soil pH maintained
above 6.0, unless crops prefer soils with lower pH condi-
tions. If the soil pH is below 6.0, it is acceptable to use agri-
cultural lime to increase the pH to an acceptable level. Soil
pH shall be measured and reported as part of the annual waste
management plan.

4. The septage shall not be applied to ground that has
greater than 9 percent slope.
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5. If application on frozen or snow-covered ground is
necessary, it shall be limited to land areas of less than 5 per-
cent slope and application rates of less than 2,500 gallons per
acre per day.

6. Septage shall not be applied to land that is 35 feet or
less from an open waterway. If septage is applied within 200
feet of a stream, lake, sinkhole or tile line surface intake lo-
cated downgradient of the land application site, it shall be in-
jected or applied to the surface and mechanically incorpo-
rated into the soil within 48 hours of application.

7. If the septage is applied to land subject to flooding
more frequently than once in ten years, the septage shall be
injected or shall be applied to the surface and mechanically
incorporated into the soil within 48 hours. Information on
which land is subject to flooding more frequently than once
in ten years is available from the department.

8. Septage shall not be applied within 750 feet of an oc-
cupied residence, except the residence of the owner of the
septic tank that was pumped, nor within 500 feet of a well.

9. Crop harvesting restrictions:

e Food crops with harvested parts that touch the
septage/soil mixture and are totally above ground shall not be
harvested for 14 months after application of domestic sep-
tage.

e Food crops with harvested parts below the surface of
the land shall not be harvested for 38 months after application
of domestic septage.

e Animal feed, fiber, and those food crops with har-
vested parts that do not touch the soil surface shall not be har-
vested for 30 days after application of the domestic septage.
Animals shall not be allowed to graze on the land for 30 days
after application of septage.

(3) One of the following vector attraction reduction re-
quirements shall be met when septage is applied to land:

1. Septage shall be injected below the surface of the land.
No significant amount of the septage shall be present on the
land surface within one hour after the septage is injected.

2. Septage applied to the land surface shall be incorpo-
rated into the soil within six hours after application to or
placement on the land.

3. Septage shall be stabilized by adding and thoroughly
mixing sufficient alkaline material such as hydrated or quick
lime to produce a mixture with a pH of 12. For example, add-
ing and thoroughly mixing approximately 50 pounds of lime
with each 1,000 gallons of septage is usually sufficient to
bring the pH to 12 for 30 minutes. A minimum of 30 minutes
of contact time shall be provided after mixing the lime with
the septage prior to applying to land. Each container of sep-
tage shall be monitored for compliance by testing, using a pH
meter or litmus paper, two representative samples of the
batch of lime-treated domestic septage taken a minimum of
30 minutes apart to verify that the pH remains at 12 or greater
for the minimum 30-minute time period.

(4) When septage is applied to land, the person who ap-
plies the septage shall develop the following information and
shall retain the information for five years and include it in the
annually submitted waste management plan:

1. The location, by either street address or latitude and
longitude, of each site on which septage is applied.

2. The number of acres and precise application area in
each site on which septage is applied.

3. The gallons of septage applied each time.

4. The total gallons applied at each site to date for the
year.

5. The date and time septage is applied to each site.
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6. The rate, in gallons per acre, at which septage is ap-
plied to each site.

7. A description of how the vector attraction reduction
requirements are met.

8. The following certification statement shall be pro-
vided with the records when the records are submitted to or
requested by the department:

“| certify, under penalty of law, that the pathogen re-
quirements and the vector attraction reduction require-
ments have been met. | am aware that there are signifi-
cant penalties for false certification including the possi-
bility of fine and imprisonment.”

(5) Other methods of stabilization may be acceptable if
shown to be equivalent to 68.10(2)“c”(3)*3” above.

d. Septage shall be discharged (with owner approval)
to a permitted sanitary landfill in accordance with 567—
Chapters 102 and 103 and the following requirements:

(1) Septage shall be stabilized by adding and thoroughly
mixing sufficient lime to produce a mixture with a pH of 12.

(2) A minimum of 30 minutes of contact time shall be
provided after mixing the lime with the septage prior to dis-
charging to the landfill.

These rules are intended to implement lowa Code section
455B.172.

ITEM 2. Amend rule 567—69.17(455B) as follows:

Amend the introductory paragraph as follows:
567—69.17(455B) Disposal of septage from onsite waste-
water treatment and disposal systems.

69.17(1) The collection, storage, transportation and dis-
posal of all septage shall be carried out in accordance with the
requirements in 567—Chapter 68.

Rescind existing subrule 69.17(1).

[Filed 8/25/06, effective 11/1/06]
[Published 9/27/06]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 9/27/06.

ARC 5410B

INSURANCE DIVISION[19]]
Adopted and Filed

Pursuant to the authority of lowa Code section 505.8, the
Insurance Division hereby adopts new Chapter 93, “Conduit
Derivative Transactions,” lowa Administrative Code.

This new chapter provides standards for aggregated deriv-
ative transactions among affiliates in an insurance company
holding system that involves a domestic insurer, provides
standards for conduit derivative transactions between a con-
duit and external qualified counterparties, and defines which
aggregated derivative transactions are not subject to the noti-
fication requirements in lowa Code section 521A.5(1).

Notice of Intended Action was published in the August 2,
2006, lowa Administrative Bulletin as ARC 5279B. The
adopted rules have been modified from the rules published
under Notice as follows: (1) a definition of “domestic insur-
er” has been added in rule 191—93.2(511,521A); and (2)
new rule 191—9.8(511,521A) has been added, clarifying
that the chapter shall not apply to any conduit that is not en-
gaging in aggregated derivative transactions with a domestic
insurer.
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A public hearing was held at the offices of the Insurance
Division at 10 a.m. on August 23, 2006. Both oral and writ-
ten comments in favor of the new chapter were received.

These rules will become effective November 1, 2006.

These rules are intended to implement lowa Code sections
511.8(22)“b,” 521A.2(1) “c,” and 521A.2(3) as amended by
2006 lowa Acts, Senate File 2364.

The following amendment is adopted.

Adopt new 191—Chapter 93 as follows:

CHAPTER 93
CONDUIT DERIVATIVE TRANSACTIONS

191—93.1(511,521A) Purposes. The purposes of these
rules are to set standards for aggregated derivative transac-
tions among affiliates in an insurance company holding sys-
tem, to set standards for conduit derivative transactions be-
tween a conduit and external qualified counterparties, and to
define which aggregated derivative transactions and conduit
derivative transactions are not subject to the provisions of
lowa Code section 521A.5(1)“b,” “c”(3), and “e.”

191—93.2(511,521A) Definitions. For purposes of this
chapter, the following definitions shall apply:

“Affiliate,” or “affiliate of” a specific person, means a per-
son who directly, or indirectly through one or more interme-
diaries, controls, or is controlled by, or is under common con-
trol with, the person specified.

“Aggregated derivative transaction” means a derivative
transaction entered into between any affiliate within an insur-
ance holding company system and a conduit, which transac-
tion may be aggregated by the conduit with other derivative
transactions between the conduit and other affiliates within
the insurance holding company system and replicated by the
conduit with qualified counterparties. An aggregated deriva-
tive transaction does not include an individual derivative
transaction between an insurer and a conduit subject to lowa
Code section 521A.5(1)“b.”

“Conduit” means a corporation, limited liability company,
partnership or other similar form of business organization
within an insurance holding company system which engages
in the business of conduit derivative transactions.

“Conduit derivative transaction” means a derivative trans-
action entered into between a conduit and a qualified coun-
terparty that is not within the conduit’s insurance holding
company system and that replicates one or more aggregated
derivative transactions.

“Control” means the same as defined in lowa Code sec-
tion 521A.1(3).

“Custodian bank” means the same as defined in lowa
Code section 511.8(21)“a”(2).

“Derivative” means an agreement, option, instrument, or
any series or combination of agreements, options, or instru-
ments that provides for either of the following:

1. To make or take delivery of, or assume or relinquish, a
specified amount of one or more underlying interests, or to
make a cash settlement in lieu of such delivery or relinquish-
ment; or

2. Which has a price, performance, value, or cash flow

based primarily upon the actual or expected price, level, per-
formance, value, or cash flow of one or more underlying in-
terests.
“Derivative” includes options, warrants not attached to
another financial instrument, caps, floors, collars, swaps, for-
wards, futures and any other agreements, options or instru-
ments substantially similar thereto or any series or combina-
tion thereof.
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“Derivative transaction” means a transaction based upon a
derivative.

“Domestic insurer” means the same as defined in lowa
Code section 521A.1(4).

“Insurance holding company system” means the same as
defined in lowa Code section 521A.1(5).

“Person” means the same as defined in lowa Code section
521A.1(7).

“Qualified counterparty” means:

1. A qualified exchange;

2. A transaction entered into with, or guaranteed by, a
business entity with an investment grade rating by the Na-
tional Association of Insurance Commissioners (NAIC) Se-
curities and Valuation Office or by a majority of nationally
recognized statistical rating organizations (NRSRO), on the
NAIC/NRSRO list, that rate the business entity;

3. A qualified foreign exchange; or

4. A derivative instrument issued or written by, or en-
tered into with, the issuer of the underlying interest on which
the derivative instrument is based.

“Qualified exchange” means the same as defined in rule
191—49.2(511).

“Qualified foreign exchange” means the same as defined
in rule 191—49.2(511).

191—93.3(511,521A) Provisionsnot applicable.

93.3(1) lowa Code section 521A.5(1)*b” shall not be ap-
plicable to an aggregated derivative transaction or to a con-
duit derivative transaction that complies with this chapter.

93.3(2) lowa Code section 521A.5(1)“c”(3) shall not be
applicable to an aggregated derivative transaction or to a con-
duit derivative transaction that complies with this chapter.

93.3(3) lowa Code section 521A.5(1)“e” shall not be ap-
plicable to an aggregated derivative transaction or to a con-
duit derivative transaction that complies with this chapter.

191—93.4(511,521A) Standards for conduit derivative
transactions.

93.4(1) Documentation. The conduit shall maintain doc-
umentation and records relating to each conduit derivative
transaction that shall include, but not be limited to, documen-
tation setting forth:

a. The purpose or purposes of the transaction;

b. The specific derivative instrument used in the transac-
tion;

c. For over-the-counter derivative instrument transac-
tions, the name of the qualified counterparty and the counter-
party exposure amount calculated not less than quarterly; and

d. For exchange traded derivative instruments, the name
of the exchange and the name of the firm that handled the
trade.

93.4(2) Trading requirements. Each derivative that is the
subject of a conduit derivative transaction shall be entered
into with a qualified counterparty.

191—93.5(511,521A) Internal contrals.

93.5(1) Before engaging in an aggregated derivative
transaction or a conduit derivative transaction, the conduit
shall have established written guidelines that shall be used
for effecting and maintaining such transactions.

93.5(2) The guidelines shall:

a. Address investment or, if applicable, underwriting ob-
jectives, risk constraints, and the factors considered in estab-
lishing risk constraints such as credit risk limits;

b. Address permissible transactions and the relationship
of those transactions to the conduit’s operations, such as a
precise identification of the risks being hedged by a deriva-
tive transaction;
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c. Set forth a credit risk management system for over-
the-counter derivative transactions that measures credit risk
exposure using the counterparty exposure; and

d. Require:

(1) Compliance with internal control procedures;

(2) That the board of directors of the conduit shall ap-
prove the guidelines and determine whether the conduit has
adequate professional personnel, technical expertise and sys-
tems to implement investment practices involving deriva-
tives;

(3) That only the board of directors of the conduit or its
authorized designee may approve derivative instrument
transactions;

(4) That the board of directors of the conduit or its desig-
nee exercise administrative oversight of trading functions;

(5) Periodic reporting of open positions to a responsible
officer designated by the board of directors of the conduit;
and

(6) That the reports set forth in rule 191—93.6(511,
521A) be filed with the lowa insurance commissioner as re-
quired.

191—93.6(511,521A) Reporting requirements for con-
duit derivative transactions.

93.6(1) Reporting frequency. The conduit shall report
conduit derivative transaction activities quarterly to the lowa
insurance commissioner.

93.6(2) Contents of reports. The conduit shall report con-
duit derivative transaction activities consistent with Sched-
ule DB reporting requirements as prescribed by the account-
ing practices and procedures manual of the National Associa-
tion of Insurance Commissioners.

191—93.7(511,521A) Conduit ownership. A conduit shall
be wholly owned within the insurance holding company sys-
tem that utilizes the conduit for aggregated derivative trans-
actions and conduit derivative transactions.

191—93.8(511,521A) Exemption from applicability. This
chapter shall not apply to any conduit that is not engaging in
aggregated derivative transactions with a domestic insurer.

These rules are intended to implement lowa Code sections
511.8(22)“b,” 521A.2(1)*c,” and 521A.2(3) as amended by
2006 lowa Acts, Senate File 2364.

[Filed 9/8/06, effective 11/1/06]
[Published 9/27/06]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 9/27/06.

ARC 5412B

NURSING BOARD[655]
Adopted and Filed

Pursuant to the authority of lowa Code sections 17A.3 and
147.76, the Board of Nursing hereby amends Chapter 4,
“Discipline,” lowa Administrative Code.

These amendments change wording to clarify the respon-
dent’s obligation to initiate proceedings for license reinstate-
ment and clarify the process for notice of proceedings.

These amendments were published in the lowa Adminis-
trative Bulletin on August 2, 2006, as ARC 5262B. These
amendments are identical to those published under Notice.
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These amendments will become effective November 1,
2006.

These amendments are intended to implement lowa Code
chapters 17A, 147, 152 and 272C.

The following amendments are adopted.

ITEM 1. Amend subrule 4.11(2) to read as follows:
4.11(2) i i initi

ment-withthe board The respondent shall initiate proceed-
ings for licensure reinstatement by making application to the
board. The application shall be docketed in the original case
in which the license was revoked, suspended or voluntarily
surrendered and shall be subject to the same rules of proce-
dure as other contested cases before the board. The person
filing the application for reinstatement shall immediately
serve a copy upon the attorney for the state of lowa and shall
in the same manner serve any additional documents filed in
connection with the application.

ITEM 2. Amend subrule 4.16(2) to read as follows:

4.16(2) Notification shall be in writing delivered either by
personal service as in civil actions or by restricted certified
mail with return receipt requested. When-thelicensee service
cannot be located accomplished in such a manner:

a. An affidavit shall be prepared outlining the measures
taken to attempt service and shall become a part of the file
when a notice cannot be delivered by personal service or cer-
tified mail, return receipt requested.

b. Notice of hearing shall be published once each week
for three consecutive weeks in a newspaper of general cir-
culation, published or circulated in the county of last-known
residence of the licensee. The newspaper will be selected by
the executive director or a designee. The first notice of hear-
ing shall be published at least 30 days prior to the scheduled
hearing.

ITEM 3. Amend subrule 4.31(3) to read as follows:

4.31(3) Default decisions or decisions rendered on the
merits after a party has failed to appear or participate in a con-
tested case proceeding become final agency action unless,
within 15 days after the date of notification or mailing of the
decision, a motion to vacate is filed and served on all parties
or an appeal of a decision on the merits is timely initiated
within the time provided by rule 4.36(17A). A motion to va-
cate must state all facts relied upon by the moving party
which establish that good cause existed for that party’s fail-
ure to appear or participate at the contested case proceeding.
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Each fact so stated must be substantiated by at least one
sworn affidavit or froma person with personal knowledge of
each such fact attached to the motion.

[Filed 9/8/06, effective 11/1/06]
[Published 9/27/06]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 9/27/06.

ARC 5411B

REVENUE DEPARTMENT/[701]
Adopted and Filed

Pursuant to the authority of lowa Code sections 421.14
and 422.68, the Department of Revenue hereby adopts an
amendment to Chapter 42, “Adjustments to Computed Tax,”
lowa Administrative Code.

Notice of Intended Action was published in IAB Vol.
XXIX, No. 2, p. 93, on July 19, 2006, as ARC 5255B.

Rule 701—42.30(422) is adopted as a result of 2006 lowa
Acts, Senate File 2409, which provides for a school tuition
organization tax credit.

This rule is identical to that published under Notice of In-
tended Action.

This rule will become effective November 1, 2006, after
filing with the Administrative Rules Coordinator and publi-
cation in the lowa Administrative Bulletin.

This rule is intended to implement 2006 lowa Acts, Senate
File 2409, section 1.

EDITOR’S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
this rule [42.30] is being omitted. This rule is identical to that
published under Notice as ARC 5255B, IAB 7/19/06.

[Filed 9/8/06, effective 11/1/06]
[Published 9/27/06]

[For replacement pages for IAC, see IAC Supplement
9/27/06.]
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